FILED
JUN 1 1996

ENVIRUNMENIAL PRUTECTION AGENC
REGION ix '
HEARING CLERK

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
REGION 9

In re: Docket No. EPCRA-09-94-0015
MOTION FOR LEAVE TO CONTINUE
CATALINA YACHTS, INC. ADMINISTRATIVE HEARING NOW
SET FOR JULY 23, 1996

Respondent.

COMES NOW THE COMPLAINANT, the United States Environmental
Protection Agency, Region 9, by its counsel of record, David M.
Jones and moves the Presiding Administrative Law Judge to put
over the administrative enforcement hearing in the above-entitled
matter now schedule for July 23, 1996, the new hearing date to be
set for the first date after August 5, 1996, that a hearing can
be scheduled.

The reason for the continuance sought by this motion is that



Complainant's main witness, Dr. Pi-Yun "Pam" Tsai, will be in the

Republic of China attending funeral rites for a family member.
Dr. Tsai plans to return to the United States and to duty at
Region 9, U. S. Environmental Protection Agency on August 5,
1996.

The continuance sought by this motion is not intended to
prejudice Respondent nor favor Complainant.
Dated: June 5, 1996.

Respectfully submitted,

o ley

Counsel for lalnant




CERTIFICATE OF SERVICE

I hereby certify that the original copy of the foregoing Motion
For Leave To Continue Administrative Hearing Set For July 23, 1996,
was filed with the Regional Hearing Clerk, Region 9 and that a copy
was sent by First Class Mail to:

SPENCER T. NISSEN

Administrative Law Judge

Office of Administrative Law Judges

United States Environmental Protection Agency
401 M Street, Room 3706 (1900)

Washington, D. C. 20460

and to:

Eileen M. Nottoli, Esquire
Robert D. Wyatt, Esquire
Beveridge & Diamond

One Sansome Street, Suite 3400
San Francisco, CA 94104-4438

el y . ,»/_ ' ‘//,4 /"v //
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Date T Office of Regional Counsel
U. S. Environmental Protection
Agency, Region 9




Catalina/)achis

Regional Hearing Clerk

U.S. EPA, Region IX T [\q)
Office of Regional Counsel, RC-2-1 )

Post Office Box 360863 AN U
Pittsburgh, PA 15251-6863 Loy

AN

Re: In Re: Catalina Yachts, Inc.
Docket No. EPCRA-09-94-0015

Dear Sir or Madam:

Pursuant to the Order entered by the Environmental Appeals Board dated March 24, 1999
and received by Catalina Yachts on March 30, 1999, enclosed please find certified check in the
amount of $108,792. Because Catalina filed a Motion for Reconsideration on April 8, 1999, and
because the Environmental Appeals Board has not yet ruled on this motion, we respectfully
request that the enclosed check not be deposited pending a ruling on the referenced motion.
Catalina will write to your office within one week of receipt of EAB’s disposition of the motion in

order to make such adjustments as are necessary.

Very truly yours, JUN 03 199

Thank you for your consideration of this request.

Catalina Yachts, Ind. GENERAL ACCCORTIRT FrOBRAM
US. B RECIOE §

By: &WDW\U%% —

\Jim McMenamin

Enciosure
Cc: Robert D. Wyatt, Esq., Beveridge & Diamond LLP

CATALINA * MORGAN

P.O. Box 989 21200 Victory Blvd., Woodland Hills, CA 91367 818-884-7700 / FAX 81 8-884-3810
e-mail: catalina@catalinayachts.com www.catalinayachts.com
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U. S. Environmental Protection Agency

REGION IX
E F A SAN FRANCISCO, CA

Emergency Planning and C ity Right-to-Know

Act of 1986 (SARA Title lil)

<
PrROT® INSPECTION REPORT
1. INSPECTOR'S IDENTIFICATION 2. FACILITY NAME
DATE INSPECTORS NO. DAILY TIME
SEQ. NO.
11/15/93 EP=-IX-003 4 13:45 Catalina Yachts, Inc
3) SIC CoDE 4) FACILITY ADDRESS
3732
NUMBER OF EMPLOYEES 21200 Victory Blvd.
225
INSPECTION NOTIFICATION Woodland Hills CA 91365
DATE Unannounced
5) DATE PREPARED .
5/26/94 Revised 6/1/94

This company was selected by the EPCRA Targeting System (ETS). In
preparation for an inspection trip to the Los Angeles area in mid-
November of 1993, the ETS was requested to list all the companies in ZIP
code areas 91300 to 91399 with 50 or more employees.

This company was selected because the listed SIC code was 3732 - Boat
and boat building, and it was right around the corner from another
company that I planned to inspect.

On November 15, 1993, I met with Mr. Gerald B. Douglas, the Vice
President. He said the facility manufactures sail boats from about 12
to 42 feet. These are all fiberglass reenforced plastic. He had not
heard of this part of EPCRA but would check and get back to me.

At a later visit, on May 19,1994, to the plant, Mr. Douglas and I went
over the usages of Acetone and Styrene. Acetone was used for cleaning
equipment etc. and is therefore considered "Otherwise Used". The
Styrene polymerizes with the ester in the resin and form the hard
plastic hull and deck, it is therefore considered "Processed".

In the letter of April 27, they listed the emissions rather than the
usages. During the May 19th visit, Mr. Douglas and Mr. Wright, (who was
on called on the phone), explained that the Acetone emissions were
actually equal to the number of pounds used. The number of pounds of
emissions for Styrene were actual emissions based on factors supplied by
the resin manufacturers.

4/; 7 e
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U. S. Environmental Protection Agency
REGION IX
SAN FRANCISCO, CA

Emergency Planning and Community Right-to-Know

Act of 1986 (SARA Title IIi)
A INSPECTION REPORT

1. INSPECTOR'S IDENTIFICATION 2, FACILITY NAME
DATE INSPECTORS NO. DAILY TIME .
11/15/93 EP-IX-003 seadwo. 13:45% Catalina Yachts, Inc.

Mr. Wright said he would supply me with the usage figures for styrene as
soon as possible.

On May 24, he wrote a letter, which he FAXED to us the next day, where
he listed the amount of resin used, not the amount of styrene used. In a
telephone call on May 27, 1994, Mr. Wright said that Catalina Yacht used
four different types of resin over the years, these contained between 20
and 62 % styrene. He thought that using the average of 41 % would be a
good estimate. For the gel-coat, this usually contains between 40 and
50 % styrene, so the average would be 45 %, which he thought would be a
good number to use.

Based on the information transmitted above,the following table was
constructed.

Year Acetone Usage* Resin Usage* Gel-coat Usage* Styrene usage*
1987 560,727 2,774,079 625,104 1,418,668
1988 308,168 3,611,326 674,302 1,784,078
1989 101,655 3,215,000 318,219 2,691,348
1990 1,089 ‘ 2,008,308 166,690 898,416
1991 323 1,296,706 206,206 624,441
1992 1,802 1,373,477 . 217,052 660,798

* All usages are in pounds per calendar year.

INSPECTORS SIGNATURE y DATE SIGNE] PAGE &
. Mf% 41/ 7 . 2




U. S. Environmental Protection Agency

E P A ¥ashington D. C. 20460
Emergency Planning and Community Right—to~Know

Act of 1986 (SARA Title III)

NOTICE OF INSPECTION

1. INSPECTOR'S IDENTIFICATION ] <. FACILITY NAME

DATE INSPECTORS NO. | DAILY SEQ. NO.| TIME (e s
////&/g/f/’//(ﬁé3 e Catnliva Yo bt Tarc

3. INSPECTORS ADDRESS 4.FACILITY ADDRESS .
U. S. Environmental Protection Agency 2/ 208 7//\57%& / é/ Y0
Mail Code A-4-3

75 Hawthorne St. %00/{4«0 74///4 64

San Francisco CA 94105
b VA A

REASON FOR INSPECTION

This inspection is for the purpose of determining compliance with
The Emergency Planning and Community Right—to—Know Act of 1986,
Section 313 toxic chemical release reporting requirements.

The scope of this inspection may include, but is not limited to:
reviewing and obtaining copies of documents and records, interviews
and teking statements, review of manufacturing, importing,
processing, use, and/or waste treatement facilities: taking samples
and photographs, and other inspection activities necessary to

determine compliance with the Act.

INSPECTORS SIGN }‘IRE RECIPIENT SIGNATURE
)

BCY &t/ LA el
AME
Bill Devi NayE ,
oo (1 [

TITLE . Date Signed| TITLE Date Signed

TRI Program Specialist y ’
Phone 415-744-1113 ’/ /%03 V7 .6.9%




LAW OFFICES
BEVERIDGE & DIAMOND

A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION

SUITE 3400 BEVERIDGE & DIAMOND, R C.
ONE SANSOME STREET SUITE 700
1350 1 STREET, N. W.
SAN FRAaNCISCO, CA 94104-4438 WASHINGTON, D. C. 20005-3311

202) 789-6000

ROBERT D. WYATT @i5) 397-0100

40TH FLOOR
TELECOPIER (415) 397-4238 437 MADISON AVENUE
NEW YORK, N. Y. |10022-7380
@12) 702-5400

July 5, 1994 BEVERIDGE & DIAMOND
ONE BRIDGE PLAZA
FORT LEE, N. J. 07024-7502
2ol ses-sle2

VIA HAND DELIVERY

David M. Jones, Esq.

Office of Regional Counsel
Environmental Protection Agency
Region 9

75 Hawthorne Street

San Francisco, California 94105

Re: Catalina Yachts, Inc., Woodland Hills, CA
Complaint and Notice of Opportunity for Hearing
Docket No. EPCRA-09-94-0015

Dear David:

This letter will confirm our discussion of this afternoon
wherein you granted my request for an extension of time to answer
the above-referenced administrative complaint until July 14,
1994. As I mentioned, we have just been recently retained to
represent Catalina Yachts, Inc. in this matter and it will take a
few days to become familiar with the file.

I will try to contact you by mid-week to discuss setting up
a mutually convenient time for an informal settlement conference.

Thank you for your courtesy in this matter.
Yours very truly,

IS\

Robert D. Wyatt
RDW:ha

g:\user\rdw\wp\catalina



LAW OFFICES
BEVERIDGE & DIAMOND

A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION

SUITE 3400 BEVERIDGE & DIAMOND, P. C.
ONE SANSOME STREET SUITE 700
1350 1 STREET, N. W.
SAN FRANCISCO, CA 94104-4438 WASHINGTON, D. C. 20005-331}

(202) 7892-6000
415) 397-0100
ROBERT D. WYATT ¢ ?
40TH FLOOR

TELECOPIER (415) 397-4238 437 MADISON AVENUE
NEW YORK, N. Y. |0022-7380
212) 702-5400
September 8, 1994 BEVERIDGE & DIAMOND
ONE BRIDGE PLAZA
FORT LEE, N. J. 07024-7502
(2ol s85-8l62

VIA HAND DELIVERY

David M. Jones, Esq.

Office of Regional Counsel RC-2-1

United States Environmental
Protection Agency

Region IX

75 Hawthorne Street

San Francisco, California 94105

Re: EPA v. Catalina Yachts, Inc.
EPCRA Docket No. 09-94-0015

Dear David:

In response to EPA Region 9’s settlement offer at our
meeting on August 25, 1994 Catalina Yachts provides the following
for your consideration.

The administrative complaint alleges that Catalina Yachts,
Inc. ("Catalina") failed to file seven Form R reports in
violation of SARA § 313 for the use of acetone and styrene in
calendar years 1988-1992. Based on the EPA Enforcement Response
Policy ("Penalty Policy") for SARA § 313 violations, EPA
initially proposed the maximum fine of $25,000 for each alleged
violation for a total proposed penalty of $175,000.

At the settlement meeting, EPA offered to reduce the
proposed penalty by 30% to $122,500. EPA officials recognized
that Catalina fully cooperated with EPA and that Catalina took
timely action to prepare and file the relevant reports. Under
the EPA Penalty Policy, cooperation and good faith efforts to
timely comply with SARA § 313 can each provide a 15% reduction,
and this formed the basis for Region 9’s position.



BEVERIDGE & DIAMOND

David M. Jones, Esq.
September 8, 1994
Page - 2 -

Catalina appreciates Region 9’s weighing of the facts, even
though Agency personnel are constrained by the narrow limits of
the penalty policy. Catalina, however, respectfully concludes
that the facts of this case support a dramatically lower penalty.
As Gerry Douglas of Catalina explained at the meeting, Catalina
Yachts is a small family-owned corporation that designs and
builds moderately priced sailboats. It did not become aware of
the existence of the SARA § 313 program until the EPA site visit
in November 1993. Moreover, Catalina had performed public
disclosure through its filings with local government agencies and
conducted community outreach in several different ways at all
times relevant to this action. Consequently, catalina had
complied with the substantive requirement of SARA § 313 in ways
much more likely to meet its underlying purpose and objectives of
the statute and regulations.

Mr. Douglas explained that prior to 1988, Catalina prepared
its own environmental reports. However, because of the
significantly increased complexity in meeting numerous federal,
state, and local environmental requirements, in that year
Catalina hired an environmental consultant to prepare all
environmental reports. The consultants did not advise Catalina
of Form R requirements. Moreover, as shown to you at the
settlement conference, the material safety data sheets ("MSDSs")
provided by the supplier for acetone did not have any SARA § 313
notice, and the MSDSs for the resins that contained styrene had a
confusing and obscure reference to SARA § 313 that did not fairly
put a reasonable person on notice of the requirements. cCatalina
also attended a workshop on air emissions at the local air
district but was not informed about these requirements.

In addition, Catalina filed documents with local agencies
that disclosed the use of acetone and resins that contained
styrene. Public documents filed by Catalina also disclosed its
air emissions. Finally, Catalina held an open house which was
attended by any community members. Visitors toured the plant and
were told about the use of various materials used to construct
the boats.

Catalina recognizes that EPA staff discretion is
circumscribed by the EPA Penalty Policy. Because this Policy
results in a disproportionately harsh result relative to the
facts of this action, we would like to know your views regarding
proceeding on a hearing before the ALJ on the enclosed draft



BeEveRrRIDGE & DiIAMOND

David M. Jones, Esq.
September 8, 1994
Page - 3 -

Joint Statement of Undisputed Facts. Mr. Douglas has personal
knowledge of these facts and would be able sign a sworn
declaration if this approach is acceptable to Region 9. Perhaps
the discretion of the administrative law judge could result in a
more just resolution of the proposed penalty.

If you believe there is merit to this approach, please call
me at (415) 983-7701 or Eileen M. Nottoli at (415) 983-7714.

Sincerely,

ert D. at
RDW:ha -

cc: Gerry Douglas, Catalina Yachts,
1400.3433.03



LAW OFFICES
BeVvERIDGE & DIAMOND

A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION

SUITE 3400 BEVERIDGE & DIAMOND, P. C.
ONE SANSOME STREET SUITE 700
1350 I STREET, N. W.
SAN FrRANCIsScO, CA 94104-4438 WASHINGTON, D. C. 20005-331|
(202) 789-6000
(415) 397-0100
ROBERT D. WYATT 4OTH FLOOR
DIRECT DIAL NUMBER TELECOPIER (415) 397-4238 437 MADISON AVENUE
(418) 983-7701 NEW YORK, N. Y. 10022-7380
(212) 702-5400
January 27, 1995 BEVERIDGE & DIAMOND

ONE BRIDGE PLAZA
FORT LEE, N.J. 07024-7502
(20 585-8162

VIA FACSIMILE/MATL

David M. Jones, Esd.

Office of Regional Counsel RC-2-1

United States Environmental
Protection Agency

Region IX

75 Hawthorne Street

San Francisco, California 94105

Re: Offer of Settlement
EPA v. Catalina Yachts, Inc.
EPCRA Docket No. 09-94-0015

Dear Mr. Jones:

This letter is in response to the status report dated
January 18, 1995 you filed with Judge Nissen (copy attached). On
behalf of Catalina Yachts, Inc. ("Catalina"), we offer $10,000 to
settle the administrative complaint for the alleged failure to
file SARA § 313 Form R reports. In our client’s view, this offer
is more than fair and reasonable for the following reasons:

] Assuming that Catalina is liable, an appropriate
discounted penalty should be for one (1) count in light
of all the facts and circumstances.

L Catalina Yachts is a small family-owned corporation
that designs and builds moderately priced sailboats in
Woodland Hills, California. Catalina was not made
aware of the existence of the SARA § 313 program until
the EPA site visit in November 1993.

° Prior to 1988, Catalina prepared its own government
required environmental reports. However, because of
the significantly increased complexity in meeting



BEVERIDGE & DIAMOND

David M.

Page - 2

Jones, Esq.
January 27, 1995

numerous federal, state, and local environmental
requirements in that year, Catalina hired an
environmental consultant to prepare all of the
company’s environmental reports. The consultants did
not advise Catalina of Form R requirements.

Material safety data sheets ("MSDSs") provided to
Catalina by the supplier for acetone did not have any
SARA § 313 notice for product users.

The MSDSs for the resins that contained styrene had a
confusing and obscure reference to SARA § 313 that did
not fairly put a reasonable person on notice of
reporting requirements.

Catalina attended several workshops on air emissions at
the South Coast Air Quality Management District and was
not informed about the SARA § 313 reporting
requirements.

Catalina fully cooperated with EPA during EPA’s site
visit in November 1993.

Catalina took timely action to prepare and file the
relevant Form R reports upon being advised by EPA of
the program.

There has been no harm to public health or the
environment as a result of late filings.

Catalina has not experienced any unauthorized releases
of acetone or styrene.

Catalina timely filed documents with local agencies
that disclosed the use of acetone and resins that
contained styrene. Public documents filed by Catalina
also disclosed its air emissions containing acetone and
styrene. 1In addition, Catalina has held an open house
which was attended by many community members and
neighbors. Visitors toured the plant and were told
about the use of various materials used to build the
boats.



BeveRrIDGE & DIAMOND

David M. Jones, Esqg.
January 27, 1995
Page - 3 -

° EPA proposed delisting acetone as a toxic chemical
under SARA § 313 on September 30, 1994. EPA determined
that acetone did not meet the listing criteria for a
toxic chemical because it is not reasonable to
anticipate that releases of acetone beyond a plant
boundary would cause a significant adverse acute effect
on humans or the environment.

° Catalina voluntarily discontinued the use of acetone
beginning in 1990.

° Catalina voluntarily initiated a program to find a
substitute for acetone which had historically been used
to clean boat parts. Significantly, Catalina was the
first boat builder in the country to successfully find
a substitute for acetone, and that success has resulted
in Catalina’s dramatic decrease in the use of acetone
from over 10,000 gallons a year to less than 100
gallons. Since that time, other boat builders around
the country have followed Catalina’s initiative by
adopting similar programs.

° Catalina suffered substantial financial losses between
1989 to 1993.

Gerald Douglas’ sworn declaration submitted on behalf of
Catalina provides supporting documentation for all of these
factors.

The January 10, 1995 decision of Judge Nissen recites these
factors on page 2 of the Order. More significantly, Judge Nissen
expressly ruled that "the Enforcement Response Policy ("ERP") is
not a rule, but mere guidance, and that Region 9’s assertion that
it is legally bound by the ERP in settlement discussions is
"patently illegal" and "makes a mockery of good faith
negotiation." Order, p. 5.

During the relevant time frame, Catalina complied with the
substantive requirements of SARA § 313 in ways much more likely
to meet the statute’s underlying purpose, that is, community
awareness, than had it merely filed Form R’s which have no
demonstrable channel for public dissemination. We urge EPA to
consider this good faith settlement offer and to avoid any



BEVERIDGE & DIAMOND

David M. Jones, Esq.
January 27, 1995
Page - 4 -

further expenditures of limited agency resources or those of our
client. If, as your status report suggests, you are without
authority to deviate from the ERP, please provide me with the
name of the appropriate official in the agency who has the
discretion to weigh this matter on the merits.

Please call me at (415) 983-7701 or Eileen M. Nottoli at
(415) 983-7714 if you wish to accept this settlement. We would
appreciate a response by close of business, February 3, 1995.

Sincerely,

A i

Tt D. Wyatt

RDW:ha

cc: Gerry Douglas, Catalina Yachts, Inc.
1400.3433.04



LAW OFFICES
BEVERIDGE & DIAMOND

A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION

SUITE 3400 BEVERIDGE & DIAMOND, P. C.
ONE SANSOME STREET SUITE 700
) 1350 1 STREET, N. W.
SAN FRAN CISCO, CA 94'04"4438 ‘NASHINGTON, D. C. 20005-331i
(202)789-6000
(415) 397-0100
ROBERT D. WYATT 40TH FLOOR
DIRECT DIAL NUMBER TELECOPIER (415) 397-4238 437 MADISON AVENUE
(415) 983-7701 NEW YORK, N.Y. 10022-7380
(212) 702-5400
BEVERIDGE & DIAMOND
MarCh 14 ’ 1995 ONE BRIDGE PLAZA

FORT LEE, N. J. 07024-7502
(2001 585-8162

VIA FACSIMILE/MAIL

David M. Jones, Esq.

Office of Regional Counsel RC-2-1
U.S. Environmental Protection Agency
Region IX

75 Hawthorne Street

San Francisco, CA 94105

In re: cCatalina Yachts, Inc.
EPCRA No. 09-94-0015

Dear Mr. Jones:

In previous correspondence you indicated that you would be
furnishing proof of EPA’s EPRCA information outreach program for
facilities subject to SARA § 313 within Region IX, and
specifically Catalina Yachts. You indicated that such
information would be provided in Region IX’s exchange ordered by
Judge Nissen.

We are now in receipt of Region IX’s information exchange
documents dated March 10, 1995 and note that no such information
has been provided. Accordingly, we conclude that no such
information exists. If we are in error and Region IX has simply
failed to furnish such information, please forward substantiating
documentation at your earliest convenience.

Thank you for your cooperation in this matter.

ry truly yours,

ert D. |Wyat
RDW:ha
cc: Spencer T. Nissen

Administrative Law Judge
1400.3433.06



LAW OFFICES
BeveERIDGE & DIAMOND

A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION

SUITE 3400 BEVERIDGE & DIAMOND, P. C.
ONE SANSOME STREET SUITE 700
1350 I STREET, N. W.
SAN FrRANCISCO, CA 94104-4438 WASHINGTON, D. C. 20005-331)
(202) 789-6000
(418) 397-0100
ROBERT D. WYATT 40TH FLOOR
DIRECT DIAL NUMBER TELECOPIER (415) 397-4238 437 MADISON AVENUE
(415) 983-7701 NEW YORK, N. Y. |10022-7380

(212) 702-5400

March 22, 1995
BEVERIDGE & DIAMOND
ONE BRIDGE PLAZA
FORT LEE, N.J. 07024~7502

VIA FACSIMILE/MAIL (201) 585-8162

David M. Jones, Esg.

Assistant Regional Counsel

United States Environmental
Protection Agency

Region IX

75 Hawthorne Street

San Francisco, California 94105

Re: Catalina Yachts, Inc.
Docket No. EPCRA 09-94-0015

Dear Mr. Jones:

We acknowledge receipt on March 22, 1995 of your letter
dated March 18, 1995 regarding your previous representations that
"outreach information" regarding the SARA § 313 program was sent
to our client, Catalina Yachts, Inc., and that verification of
that representation is in EPA’s possession. The first paragraph
of your letter appears to reconfirm your prior assertion.

The purpose of our March 14th letter was to obtain such
information if it exists. Your reply appears to suggest that
such information exists but that you are deliberating whether to
provide it to my client. We respectfully repeat our request to
provide the information forthwith by means of informal discovery,
rather than having to file a discovery motion to obtain the same.

We would appreciate your accommodating this request by close
of business Friday, March 24, 1995.

Thank you in advance for your cooperation in this matter.

Very truly yours,

SN N

Robert D. Wyatt
RDW:ha

cc: Spencer T. Nissen
1400.3433.07



LAW OFFICES

BevErIDGE & DiaMOND

A PARTNEREHID INCLUDING A PROFESSIONAL CORPORATION

SutTe 2400 .
BEVERIDGE & DIAMOND, P. c.
ONE SANSOME STREET SUITE 700

SAN FRANCISCO, CA 94104-4438 W - S S I

@15) 297-0100 @02 7895000
EILEEN M. NOTTOL! bt
40TH FLOOR
TELECOPIER (&I8) 337-4228 437 MACISON AVENUE
NEW YORK, N. Y. 10022-7380
RID 7202-5400
March 13, 1995
BEEVERIDGE & DIAMOND
ONE BRIDGE PLAZA
FORT LEE, N. J. ©7024~7502
(2o ses~2iez

- VIA PACSIMILE

David M. Jones, Esq.

Office of Regional Counsel RC-2-1
U.S. Environmental Protection Agency
Region IX

75 Hawthorne Street

San Francisco, CA 94105

Re: EPA v. Catalina Yachte, Inc.
EPCRA No. 09-94-0015

Dear Mr. Jones:

Please advise a convenient time for the evidence exchange
purusant to Juge Nissan’s Order. We are prepared to conduct the
. exchange at your convenience as indicated in our phone message.

Sincerely,

Elun hstlely

Eileen M. Nottoli
EMN:ha

1400.3433 x

cn’d 1977084 2) oL GNOWDIQ B8 39dIa3n3d Wodd  AT:AT Se6eT-ET-dBW



¥ LAW OFFICES
BEVERIDGE & DIAMOND

A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION

SUITE 3400 BEVERIDGE & DIAMOND, R. C.
ONE SANSOME STREET SUITE 700
~ 13SO I STREET, N. W.
S5AN FraNcCisco, CA 94104-4438 WASHINGTON, D. €. 200085-3311
202) 789-6000
EILEEN M. NOTTOLI @15) 397-0100
40TH FLOOR
TELECOPIER 415) 397-4238 437 MADISON AVENUE

NEW YORK, N. Y. i0022-7380
@i2) 702-5400

July 6, 1995

BEVERIODGE & DIAMOND
ONE BRIDGE PLAZA
FORT LEE, N. J. 07024-7502
(20) 585-8162

VIA FEDERAL EXPRESS

Honorable Spencer T. Nissen

Administrative Law Judge

Office of Administrative Law Judges

United States Environmental Protection Agency
401 M Street, S.W., Room 3706 (A-110)
Washington, D.C. 20460

Re: Request for a Pre-hearing Conference
EPA v. Catalina Yachts, Inc.

Dear Judge Nissen:

Respondent respectfully requests that the Court schedule a
pre-hearing conference in San Francisco for the week of July 31-
August 4, 1995, or as the Court’s calendar permits. As indicated
in the recent status report prepared by David M. Jones, Esq.,
attorney for EPA Region IX, the parties have not reached a

settlement.
Sincerely,
E a'll)— hﬂ'
Eileen M. Nottoli
EMN:ha
Enclosure

cc: Steven Armsey, Regional Hearing Clerk

avid M. Jones, Esqg., EPA Region IX
14003433 phe



LAW OFFICES
BEVERIDGE & DIAMOND

A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION

SUITE 3400 BEVERIDGE & DIAMOND, P. C.
ONE SANSOME STREET SUITE 700
. i350 [ STREET, N. W.
SAN FRANCISCO, CA 94104-4438 NMASHINGTON, D. C. 20005-331(

(202) 789-6000
(415) 397-0100

ROBERT D. WYATT 40TH FLOOR

DIRECT DIAL NUMBER TELECOPIER (4i5) 397-4238 437 MADISON AVENUE
(415) 983-7701 NEW YORK, N. Y. 10022-7380
(212) 702-5400
BEVERIDGE & DIAMOND
ONE BRIDGE PLAZA
June 13, 1995 FORT LEE, N.J. 07024-7502

(20D sB85~-8162

VIA FACSIMILE/MAIL

David M. Jones, Esqg.

Office of Regional Counsel RC-2-1

United States Environmental
Protection Agency

Region IX

75 Hawthorne Street

San Francisco, California 94105

Re: Offer of Settlement
EPA v. catalina Yachts, Inc.
EPCRA Docket No. 09-94-0015

Dear Mr. Jones:

This letter presents additional justification to that
presented in our January 27, 1995 letter to settle the
administrative complaint on behalf of Catalina Yachts, Inc.
("Catalina") for $10,000 for the alleged failure to file Form R
reports for the use of acetone in the years 1988-89 and for the
use of styrene in calendar years 1988-1992 pursuant to SARAY §
313.

The January 27 letter presented reasons why Catalina‘’s offer
was more than fair and reasonable. To recapitulate, Catalina had
not been made aware of the SARA § 313 requirements; had complied
with local and state requirements regarding the use and emissions
of such materials; had conducted community outreach; had
initiated the use of an acetone substitute at increased costs;
had fully cooperated with EPA during its investigation; and
timely complied with EPA post inspection filing requirements. In
addition, Catalina suffered substantial financial losses during
the relevant time period. Each of these mitigating factors has

1/SARA refers to Title III of the Superfund Amendments and
Reauthorization Act, 42 U.S.C. § 11001 et seqg., and is also known
and the Emergency Planning and Community Right to Know Act of
1986.
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been substantiated in sworn declarations by Gerry Douglas,
Richard Pepiak, and Richard Sirott which were provided to EPA on
March 10, 1995. Importantly, there is no evidence of
environmental harm arising from Catalina’s use of these
materials.

We now present the following additional justifications for
the proposed settlement:

L On April 21, 1995, President Clinton issued the
memorandum entitled Regulatory Reform - Waiver of
Penalties and Reduction of Reports. (enclosed as
Exhibit 1). That memorandum directs EPA to use its
discretion to the extent permitted by law to waive the
imposition of all or a portion of a penalty for a small
business when the violation is corrected within an
appropriate time period. Clinton Memorandum q 1.
Because Catalina has fewer than 500 employees, it is a
small business under the Small Business Association
regulations. 13 C.F.R. § 121.601. SARA § 325
authorizes a maximum penalty but does not mandate a
minimum. 42 U.S.C. § 11045. Consequently, Catalina
qualifies to have the total proposed penalty waived. --

L] A review of enforcement data for alleged SARA
violations indicates that cases in which EPA proposed a
penalty of over $100,000 the agency typically settled
for approximately 25% of the proposed penalty. EPA
Region 9’s rigid insistence on compliance with the EPA
Penalty Policy for settlement purposes is unfair and
especially inappropriate on the facts of this case.

. The Environmental Appeals Board recently upheld a
decision wherein the Presiding Officer adjusted an
aggregated penalty instead of individual violations.
In re: Sav-Mart, FIFRA-09-0819-C-92-36. The EAB
reasoned that an adjustment based on the need to
achieve deterrence without being unduly punitive is
consistent with the Consolidated Rules. This decision
is consistent with our position that EPA should
consider the failure to submit Form R reports as a
single violation.

During the relevant time frame, Catalina complied with the
substantive requirement of SARA § 313 in ways much more likely to
meet the statute’s underlying purpose. We urge EPA to consider
this good faith settlement offer and to conserve any further
expenditures of limited agency resources or those of our client.
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Please call me at (415) 983-7701 or Eileen M. Nottoli at (415)
983-7714 if you wish to accept this settlement.

We would appreciate a response by close of business, June
16, 1995. Unless this matter is resolved, we will proceed to
request Judge Nissen to either hold a pre-~-hearing conference to
address settlement or request a hearing to resolve this matter
without a penalty.

Sincerely,

\

t D. Wypt

RDW:ha

cc: Gerry Douglas, Catalina Yachts, Inc.
1400.3433.settle
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Qffice of che Press Secretary

For Ixmediate ReLéaae April 24, 1995

Bpril 21, 1995

MEMORANDUNM, FOR THE SECRETARY OF STATE
THE SECRETARY OF THE TREASURY
THE SECRETARY OF DEFENSE
THE ATTORNEY GENERAL
TIIE CECRLTARY OF TIIE INTLRICR
THE SECREUVARY OF AGELCULIURE
THE SECRETARY OF CCMMERCE
THE SECRETARY OF LABOR
THE SECRETARY OF HEALTH AND HUMAN
SERVICES
THE SECRETARY OF HCUSING AND
URBAN DEVELOQZMENT
THE SECRETARY OF TRANSPORTATION
- THE SECRETARY OF ENERGY
THE SECRETARY OF ECUCATION
THE SECRETARY OF VETERANS AFTAIRS
THF. ADMTNTSTRATOR, FNVTRONMFNTAT,
PRCTECTION AGENTY
THE ADMIN_STRALOR, SMALL BUSLNzSS
ADMINISTRATICN
THE SECRETARY OF THE ARMY
THE SZCRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCZ
THE DIRECTOR, FEDERAL EMERGENCY
MANAGEMENT AGINCY
THE ADMINZSTRATOR, NATICNAL
. AERCNAUTICS AND SPACE
ADMINISTRATION
THE DIRECTOR, NATICNAL SCIENCZI
FOUNDATTON
THE ACTING ARCHIVIST OF THE
UNLley STALES
THE ADMINZSTRATOR CF CENERAL
SERVICES
THE CHAIR, RAILROALC RETIREMENT
BOARD
THE CHAIRPERSON, ARCEITECTURAL
ANC TRANSPORTATION BARRIERS
CCMELIANCE BOARD
THE EXECUYTIVE DIRECTQR, PENSION
BENEFIT GUARANTY CCREORATZION

SUBJECT: Regulatory Reform - Waiver of Penzlties and
Rcduction of Reperts

On March 1€, I announced that the Administration would implement
new »olicies to give compliance 53ficials more Zlexibility in
dealing with small business and_ to <ut back on paperwork.  These
Governmentwide policiess, as well as the specific ageacy actions

I aanocuncad, ar2 part of this Administraticn's conlinuing commisz-
ment to sengible regulatory reform. With vour help and
cooparaticn, we hope to mcve the Government toward a more
flexible, effective, and user friendly approach to r=zulation.

A. Acticns: 7This memorancdum dlirects the cdesignated department
and IJOncy heads to implerert the policies set forzh below.

nore
{CVER)

EXHIBIT 1
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1. Authority to Waivz Peralties. (aj} Tc the exteat pzrmitted by
Taw, SACH 3CANEY shall 1se 13 _discracion to modily th2 penalriss
for small kisin2sses in *the followiag situations. " Agenclas sha_l
exercise rheir en-arasment discretion to waive rha impositrion of
all or a pertion of a penalty when tas viclation iz sorrected
wizhin a time pericd apprcpriate to the viclation iz Juestion.
Fér thosc violationa that mcy take longer to correcct than the
period set by the agsncy, the agency shall use 1ts enforcement
discretion to waive up to 100 perceat cf the financial penalties
i* ca2 amcurts waived are used to bring the entlty lnto
compliance. The provisions in paragraph 1(a) of this memcrandun
shall apply only wheres there has been a geod falih efforl Lo
comply with app.icabla regulacions and the violatioa does not
involve criminal wrongdoing or significant threat o health,
safety, or the envizonment.

(b} Each agency shall, by .une 15, 1935, submit 2 plan tc the
Director cf the 03Zfice of Maznagement and Budget ("Dirsctor®)
describing the actions it will take to im$lement the policies in
paragraph i(a) of this memcrandum, The plar shall provide that
the agency will implemsnt the policiss described in paragraph 1(a:
0% tais memorandum on or kefore July 14, 1895. Plaas should
include iaformatior on how rotification will be given <o frontline
workars anc sma.l businesses.

2. Cutting Frequencv of Reports. (a) Eack agency shall reduce
bg oHE=H$I%TfE€g%?§§i§ﬁé"bg Th= regualarly scheduled repcrts that
the nublic iz raquirad, by rule o~ by policy, fto pravide ta the
Govarnment (from quarterly to semiaanually, from semizannually to
annually, etc.), unlass e department or_ acgency head determines
that such actien iz aot lcgzlly permisaible; would ast adecuately

-protact nealth, safety, or the  environment; would e inconsistent

wizh achieving regulatory flexibility or reducing regulatczy
burdsns; cr would impade the effective admiristration of the
ageacy's crogram. Tas duty to make such determinations shali be
pondeleqakle.

(b Each agency shall, by Cune 15, 1995, submit a plan tc the
Director describing the actions it will take to implament the
golxczes in paragzapa 2(a), includiag a ccpy of any datermiraticn
-hat, certair repor=s are exciuded.

B. Application and Scope: 1. 'he Directcr may issie furthe:z
guid3ncc at ncccgsarly to carry out ths purpogcs ol tais
memorandurm.

2. This rmemorandum does nct apply £o matters related to law
enforsement, national security, o foreign affairs, the
importaticn vr exportailon of prohibited cr restriclzd ilems, .
Government taxes, duties, fees, revenues, or receipts; nor does it
apply to agencies (or comperents thersof) whose priicipal purpcese
is ta=2 collection, analysis, and dissemination of statistical
informaticn.

3. This memorandum i3 not intended, and should no:z be construed,
to create ary right or benefit, substantive or procedural,
cnforsecable at _aw by a party against the Urited Szatss, its
ageacies, its officers, or its employses.

4. The Cirecrtor of the Cffice of Management and Budgat is
authorized znd directad tc puklish this memorandum in the
Federal Register.

WILLIAM J. CLINTON

. From: EQP PUB. FAX LINE 5-22-25 $4:10 am Page 2 of ¢
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. UNITED STATES
ENVIRONMENTAL PROTECTICN AGENCY
REGION S

..
Path

In re: Docket No. EPCRA-09-94-0015

CATALINA YACHTS, INC.,
STATUS REPORT

Respondent.

Representatives of the parties talked by telephone last
Thursday when counsel for.Complainant returned counsel for
Respondent's call. Counsel for Respondent believes that the civil
penalty to be assessed should be nominal in amount since there was
no harm to the environment or to man. Counsel for Complalnant
believes that to obtain the approval of Regional officials the
settlement must be within the limits of the Enforcement Response
Policy. Complalnant is open to further settlement discussions
within the parameters of the Enforcement Response Policy.

Dated: January 18, 1995. '

ounsel for 'omplalnant



CERTIFICATE OF SERVICE

I hereby certify that the original copy of the foregoing
Status Report was filed with the Regional Hearing Clerk, Region 9
and that a copy was sent by First Class Mail to:

Spencexr T. Nissen

Administrative Law Judge

Office?®f Administrative Law Judges _
United States Environmental Protection Agency
401 M Street, Room 3706° (1900)

Washington, D. C. 20460

and to:.

Robert D. Wyatt, Esquire
Eileen M. Nottoli, Esquire
BEVERIDGE & DIAMOND

One Sansome Street, Suite 3400
San Francisco, California 94105

e

[-18-95 | %A@Q a2

Date Offife of Regignal Counsel
U. 9. Environméntal Protection

Agency, Region 9
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BEVERIDGE & DIAMOND

A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION

SUITE 3400 8EVERIDGE & DIAMOND, P. C.
ONE SANSOME STREET SUITE 700
1380 [ STREET, N. W.
SAN FRANCISCO, CA 94104-4438 WASHINGTON, D. C. 20005-3311

202)789-6000
(415) 397-0100

ROBERT D. WYATT 40TH FLOOR
DIRECT DIAL NUMBER TELECOPIER (415) 397-4238 437 MADISON AVENUE
(415) 983-7701 NEW YORK, N. Y. 10022-7380

(212) 702~-5400

January 27, 1995 BEVERIDGE & DIAMOND
ONE BRIOGE PLAZA

FORT LEE, N. J. O7024~-7502
(201) sg5~8162

VIA FACSIMILE/MAIL

David M. Jones, Esqg.
Office of Regional Counsel RC-2-1
United States Environmental
Protection Agency -~
Region IX
75 Hawthorne Street
San Francisco, California 94105

Re: Offer of Settlement
EPA v. Catalina Yachts, Inc.
EPCRA Docket No. 09-94-0015

Dear Mr. Jones:

This letter is'in response to the status report dated
January 18, 1995 you filed with Judge Nissen (copy attached). On
behalf of Catalina Yachts, Inc. ("Catalina"), we offer $10,000 to
settle the administrative complaint for the alleged failure to
file SARA § 313 Form R reports. In our client’s view, this offer
is more than fair and reasonable for the following reasons:

. Assuming that Catalina is liable, an appropriate
discounted penalty should be for one (1) count in light
of all the facts and circumstances.

* Catalina Yachts is a small family-owned corporation
that designs and builds moderately priced sailboats in
Woodland Hills, California. Catalina was not made
aware of the existence of the SARA § 313 program until
the EPA site visit in November 1993.

o Prior to 1988, Catalina prepared its own government
required environmental reports. However, because of
the significantly increased complexity in meeting
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numerous federal, state, and local environmental
requirements in.that year, Catalina hired an
environmental consultant to prepare all of the
company’s environmental reports. The consultants did
not advise Catalina of Form R requirements.

Material safety data sheets ("MSDSs") provided to
Catalina by the supplier for acetone did not have any
SARA § 313 notice for product users.

The MSDSs for the resins that contained styrene had a
confusing and obscure reference to SARA § 313 that did
not fairly put a reasonable person on notice of
reporting requirements. .

Catalina attended several workshops on air emissions at
the South Coast Air Quality Management District and was
not informed about the SARA § 313 reporting
requirements.

Ccatalina fully cooperated with EPA during EPA’s site
visit in November 1993.

Catalina took timely action to prepare and file the
relevant Form R reports upon being advised by EPA of
the program.

There has been no harm to public health or the
environment as a result of late filings.

Catalina has not experienced any unauthorized releases
of acetone or styrene.

Catalina timely filed documents with local agencies
that disclosed the use of acetone and resins that
contained styrene. Public documents filed by Catalina
also disclosed its air emissions containing acetone and
styrene. In addition, Catalina has held an open house
which was attended by many community members and
neighbors. Visitors toured the plant and were told
about the use of various materials used to build the
boats.
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] EPA proposed delisting acetone as a toxic chemical
under SARA § 313:.0n September 30, 1994. EPA determined
that acetone did not meet the listing criteria for a
toxic chemical because it is not reasonable to
anticipate that releases of acetone beyond a plant
boundary would cause a significant adverse acute effect
on humans or the environment.

° catalina voluntarily discontinued the use of acetone
beginning in 1990.

] Catalina voluntarily initiated a program to find a
substitute for acetone which had historically been used
to clean boat parts. Significantly, Catalina was the
first boat builder in the country to successfully find
a substitute for acetone, and that success has resulted
in Catalina’s dramatic decrease in the use of acetone
from over 10,000 gallons a year to less than 100
gallons. Since that time, other boat builders around
the country have followed Catalina’s initiative by
adopting similar programs.

. Ccatalina suffered substantial financial losses between
1989 to 1993.

Gerald Douglas’ sworn declaration submitted on behalf of
Catalina provides supporting documentation for all of these
factors.

The January 10, 1995 decision of Judge Nissen recites these
factors on page 2 of the Order. More significantly, Judge Nissen
expressly ruled that "the Enforcement Response Policy ("ERP") is
not a rule, but mere guidance, and that Region 9’s assertion that
it is legally bound by the ERP in settlement discussions is
"patently illegal" and "makes a mockery of good faith
negotiation." Order, p. 5.

During the relevant time frame, Catalina complied with the
substantive requirements of SARA § 313 in ways much more likely
to meet the statute’s underlying purpose, that is, community
awareness, than had it merely filed Form R’‘s which have no
demonstrable channel for public dissemination. We urge EPA to
consider this good faith settlement offer and to avoid any
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further expenditures of limited agency resources or those of our
client. If, as your status report suggests, you are without
authority to deviate from the ERP, please provide me with the
name of the appropriate official in the agency who has the
discretion to weigh this matter on the merits.

Please call me at (415) 983-7701 or Eileen M. Nottoli at
(415) 983-7714 if you wish to accept this settlement. We would
appreciate a response by close of business, February 3, 1995.

Sincerely,

LA

¥t D. Wyhtt

RDW:ha

cc: Gerry Douglas, Catalina Yachts, Inc.
1400.3433.04
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ONE SANSOME STREET SUITE 700
1350 1 STREET, N. W.
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August 2, 1995

VIA HAND DELIVERY

David M. Jones, Esq.

Office of Regional Counsel RC-2-1

United States Environmental
Protection Agency

Region IX

75 Hawthorne Street

San Francisco, California 94105

Re: Offer of Settlement
EPA v. Catalina Yachts, Inc.
EPCRA Docket No. 09-94-0015

Dear Mr. Jones:

The purpose of this letter is once again to propose, on
behalf of Catalina Yachts, Inc. ("Catalina'), that EPA settle the
administrative complaint for $10,000 for the alleged failure to
file Form R reports for the use of acetone in the years 1988-89
and for the use of styrene in calendar years 1988-1992 pursuant
to SARAY § 313. Copies of our prior January 27 and June 13,

1995 settlement proposals are enclosed for your convenience.

The January 27 letter presented reasons why Catalina’s offer
was more than fair and reasonable. To recapitulate, Catalina had
not been made aware of the SARA § 313 requirements; had complied
with local and state requirements regarding the use and emissions
of such materials; had conducted community outreach; had
initiated the use of an acetone substitute at increased costs;

1/SARA refers to Title III of the Superfund Amendments and
Reauthorization Act, 42 U.S.C. § 11001 et seqg., and is also known
and the Emergency Planning and Community Right to Know Act of
1986.
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had fully cooperated with EPA during its investigation; and
timely complied with EPA post inspection filing requirements. 1In
addition, Catalina suffered substantial financial losses during
the relevant time period. Each of these mitigating factors has
been substantiated in sworn declarations by Gerry Douglas,
Richard Pepiak, and Richard Sirott which were provided to EPA on
March 10, 1995. Importantly, there is no evidence of
environmental harm arising from Catalina’s use of these
materials.

The June 13 letter presented the following additional
reasons to support our settlement offer:

L A review of enforcement data for alleged SARA
violations indicates that cases in which EPA proposed a
penalty of over $100,000 the agency typically settled
for approximately 25% of the proposed penalty. EPA
Region 9’s rigid insistence on compliance with the EPA
Penalty Policy for settlement purposes is unfair and
especially inappropriate on the facts of this case.

° The Environmental Appeals Board recently upheld a
decision wherein the Presiding Officer adjusted an
aggregated penalty instead of individual violations.

In re: Sav-Mart, FIFRA-09-0819-C-92-36. The EAB
reasoned that an adjustment based on the need to
achieve deterrence without being unduly punitive is
consistent with the Consolidated Rules. This decision
is consistent with our position that EPA should
consider Catalina’s failure to submit Form R reports as
a single violation.

With this letter, we also enclose a copy of the June 16,
1995 Federal Register notice delisting acetone as a SARA § 313
toxic chemical.

During the relevant time frame, Catalina complied with the
substantive requirement of SARA § 313 in ways much more likely to
meet the statute’s underlying purpose. We urge EPA to consider
this good faith settlement offer and to conserve any further
expenditures of limited agency resources or those of our client.



BEVERIDGE & DIAMOND

David M. Jones, Esq.
August 2, 1995
Page - 3 -

Please call me at (415) 983-7701 or Eileen M. Nottoli at
(415) 983-7714 if you wish to accept this settlement. We would
appreciate a response by close of business, August 4, 1995.

Sincerely,

s
-~

kRo ert D. Wyhatt

RDW:ha
Enclosure

cc: Gerry Douglas, Catalina Yachts, Inc.
1400.3433.settle.3
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Robert D. Wyatt, Esq. ;
Eileen M. Nottoli, Esqg.

BEVERIDGE & DIAMOND an 1 51905
One Sansome Street S e

Suite No. 3400 o
San Francisco, California 94104 “““”“gézgﬁﬁrm”“M3

HEARING CLERK
Attorneys for Respondent.

Catalina Yachts, Inc.

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
REGION IX
75 HAWTHORNE STREET
SAN FRANCISCO, CA 94105

In the matter of: Docket No. EPCRA 09-94-0015
MEMORANDUM OF POINTS AND
AUTHORITIES IN OPPOSITION
TO COMPLAINANT’S MOTION FOR
PRODUCTION OF TAX RETURNS

CATALINA YACHTS, INC.

N el Ne” M N Nt Nt

Respondent Catalina Yachts, Inc. opposes Complainant
United States Environmental Protection Agency, Region 9’s,
("EPA Region 9") motion for production of Respondent’s five
most recent Federal Income Tax Returns upon the following
points and authorities.

" PRELIMINARY STATEMENT

This case is now set for hearing on May 14, 1996 on the
issue of the appropriateness of EPA Region 9’s proposed penalty
of $175,000 for seven alleged violations of EPCRA subsection
325(c) reporting requirementsi‘ Complainant has already been
provided with a sworn declaraﬁién from Respondent’s accountant

as to Catalina’s financial status for the relevant years in the

Memorandum of Points & Authorities in Opposition to
Complainant’s Motion for Production of Tax Returns
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pre-hearing exchange conducted in March of 1995, and moreover,
Complainant itself has produced a Dun & Bradstreet report on
Catalina’s financial status. Hence, Complainant’s motion is
burdensome, duplicative and without merit. It should be
denied.
ARGUMENT
As the sole grounds for its motion, EPA Region 9 cites In

Re: New Waterbury, Ltd. (1994), TSCA Appeal No. 93-2, decided

October 20, 1994. That case is not on point for at least three
reasons. First, the case does not speak to alleged violations
of EPCRA. Second, even if one were to analogize the holding
and reasoning of the Environmental Appeals Board regarding
Compléinant's burden of proof under TSCA to cases arising under
EPCRA, such analbgies would be limited to alleged violations of
EPCRA subsection 325(b) cases (42 USC 11045(b)) but not EPCRA
subsection 325(c) cases, such as the instant case. That is
because both TSCA and EPCRA subsection 325(b) expressly require
the Administrator to take into account, inter alia, "ability to
pay" in determining "any penalty assessed pursuant to this
subsection...", whereas subsection 325(c) contains no such
directive. Finally;_Réspondent has not asserted "ability to
pay" as a defense'to the proposed penalty, but rather has
submitted evidence of its financial condition during the
relevant time frame as one of several compelling factors which

argue for no penalty or a de minimus penalty.

/17
11/

Memorandum of Points & Authoritics in Opposition to
Complainant’s Motion for Production of Tax Returns -2 -
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For all of the foregoing reasons, Complainant’s motion
should be denied.
Dated: March 15, 1996
Respectfully submitted,

BEVERIDGE & DIAMOND

b AASNd—

Robert D. Wyatt
Attorneys fo spondent
Catalina Yachts, Inc.

Memorandum of Points & Authoritics in Opposition to
Complainant’s Motion for Production of Tax Retums -3 -
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Class Mail to:

and to:

CERTIFICATE OF SERVICE

I hereby certify that the orlglnal copy of the foregoing
Memorandum of Points and Authorities in Opposition to
Complainant’s Motion for Production of Tax Returns was filed
with the Regional Hearlng Clerk, United States Environmental
Protection Agency, Region 9, and that a copy was sent by First

Spencer T. Nissen

Administrative Law Judge

Office of Administrative Law Judges

United States Environmental
Protection Agency

401 M Street, S.W., Room 3706 (1900)

Washington, D.C. 20460

David M. Jones, Esq.

Assistant Regional Counsel

United States Environmental Protection
Agency, Region 9

75 Hawthorne Street

San Francisco, CA 94105

Date: March 15, 1996

oy

Helen Abraham
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SuITE 3400 BEVERIDGE & DIAMOND, P. C.
ONE SANSOME STREET SUITE 700
1350 1 STREET, N. W.
SAN FRANCISCO, CA 94104-4438 WASHINGTON, D. C. 20005-33li
(202) 789-6000
(415) 397-0100
ROBERT D. WYATT 40TH FLOOR
DIRECT DIAL NUMBER TELECOPIER (415) 397-4238 437 MADISON AVENUE
(415) 983-770! NEW YORK, N. Y. 10022-7380

(212) 702-5400
March 29, 1996
BEVERIDGE & DIAMOND
ONE BRIDGE PLAZA
FORT LEE, N.J. O7024-7502
(201) 585-8162

VIA FEDERAL EXPRESS

Honorable Spencer T. Nissen

Administrative Law Judge

Office of Administrative Law Judges

United States Environmental Protection Agency
401 M Street, S.W., Room 3706 (1900)
Washington, D.C. 20460

Re: EPA v. Catalina Yachts, Inc.
Docket No. EPCRA 09-94-0015

Dear Judge Nissen:

I write seeking clarification of the Court’s Order dated
March 15, 1996, which was postmarked March 18, 1996 and received
by us on March 21, 1996. As the file will show, respondent filed
its opposition to complainant’s motion for production of the five
most recent Federal income tax returns in a timely manner on
March 15, 1996. Therefore, the specific inquiry I make here is
whether the Court had an opportunity to read and consider
respondent’s opposition prior to the March 15, 1996 ruling.

(File stamped copy enclosed for ease of reference).

In the event the Court did not have an opportunity to
consider respondent’s opposition on the merits, we would
respectfully request that the Court accept this letter as a
motion for reconsideration.

Very truly yours,

Robert D._ﬂZig}
RDW:ha
Enclosure

cc: David M. Jones, Esqg., Counsel for Complainant

Steven Armsey, Regional Hearing Clerk
1400.3433.12
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SUITE 3400 BEVERIDGE & DIAMOND, P. C.

ONE SANSOME STREET SUITE 700

1350 1 STREET, N. W.
SAN FRANCISCO, CA 94104-4438 WASHINGTON, D. . 20005-3311
@202) 789-6000
ROBERT D. WYATT “15) 397-0100
40TH FLOOR
TELECOPIER (4I15) 397-4238 437 MADISON AVENUE

NEW YORK, N. Y. 10022-7380
212) 702-5400
September 8, 1994 BEVEPIDGE & DIAMOND
. ONE BRIDGE PLAZA
FORT LEE, N. J. 07024-7502
(20 s85-8l62

VIA HAND DELIVERY

David M. Jones, Esq.

Office of Regional Counsel RC-2-1

United States Environmental
Protection Agency

Region IX

75 Hawthorne Street

San Francisco, California 94105

Re: EPA v. Catalina Yachts, Inc.
EPCRA Docket No. 09-94-0015

Dear David:

In response to EPA Region 9’s settlement offer at our
meeting on August 25, 1994 Catalina Yachts provides the following
for your consideration.

The administrative complaint alleges that Catalina Yachts,
Inc. ("Catalina") failed to file seven Form R reports in
violation of SARA § 313 for the use of acetone and styrene in
calendar years 1988-1992. Based on the EPA Enforcement Response
Policy ("Penalty Policy") for SARA § 313 violations, EPA
initially proposed the maximum fine of $25,000 for each alleged
violation for a total proposed penalty of $175,000.

At the settlement meeting, EPA offered to reduce the
proposed penalty by 30% to $122,500. EPA officials recognized
that Catalina fully cooperated with EPA and that Catalina took
timely action to prepare and file the relevant reports. Under
the EPA Penalty Policy, cooperation and good faith efforts to
timely comply with SARA § 313 can each provide a 15% reduction,
and this formed the basis for Region 9’s position.



BEVERIDGE & DIAMOND

David M. Jones, Esq.
September 8, 1994
Page - 2 -

Ccatalina appreciates Region 9’s weighing of the facts, even
though Agency personnel are constrained by the narrow limits of
the penalty policy. Catalina, however, respectfully concludes
that the facts of this case support a dramatically lower penalty.
As Gerry Douglas of Catalina explained at the meetlng, Catalina
Yachts is a small family-owned corporation that designs and
builds moderately priced sailboats. It did not become aware of
the existence of the SARA § 313 program until the EPA site visit
in November 1993. Moreover, Catalina had performed public
disclosure through its filings with local government agencies and
conducted community outreach in several different ways at all
times relevant to this action. Consequently, Catalina had
complied with the substantive requirement of SARA § 313 in ways
much more likely to meet its underlying purpose and objectives of
the statute and regulations.

Mr. Douglas explained that prior to 1988, Catalina prepared
its own environmental reports. However, because of the
significantly increased complexity in meeting numerous federal,
state, and local environmental requirements, in that year
Catalina hired an environmental consultant to prepare all
environmental reports. The consultants did not advise Catalina
of Form R requirements. Moreover, as shown to you at the
settlement conference, the material safety data sheets ("MSDSs")
prov1ded by the supplier for acetone did not have any SARA § 313
notice, and the MSDSs for the resins that contained styrene had a
confusing and obscure reference to SARA § 313 that did not fairly
put a reasonable person on notice of the requirements. Catalina
also attended a workshop on air emissions at the local air
district but was not informed about these requirements.

In addition, Catalina filed documents with local agencies
that disclosed the use of acetone and resins that contained
styrene. Public documents filed by Catalina also disclosed its
air emissions. Finally, Catalina held an open house which was
attended by any community members. Visitors toured the plant and
were told about the use of various materials used to construct
the boats.

Catalina recognizes that EPA staff discretion is
circumscribed by the EPA Penalty Policy. Because this Policy
results in a disproportionately harsh result relative to the
facts of this action, we would like to know your views regarding
proceeding on a hearing before the ALJ on the enclosed draft



BeveriDGE & DIAMOND

David M. Jones, Esq.
September 8, 1994
Page - 3 -

Joint Statement of Undisputed Facts. Mr. Douglas has personal
knowledge of these facts and would be able sign a sworn
declaration if this approach is acceptable to Region 9. Perhaps
the discretion of the administrative law judge could result .in a
more just resolution of the proposed penalty. 5

If you believe there is merit to this approach, please call
me at (415) 983-7701 or Eileen M. Nottoli at (415) 983-7714.

Sincerely,

ert D. at
RDW:ha

cc: Gerry Douglas, Catalina Yachts,
1400.3433.03
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: & REGION IX
3 g 75 Hawthorne Street

EOMIRES San Francisco, CA 94105

January 31, 1995

Robert D. Wyatt, Esquire
BEVERIDGE & DIAMOND

One Sansome Street, Suite 3400
San Francisco, CA 94104-4438

Re: Catalina Yachts, Inc.
Docket No. EPCRA-09-94-0015

Dear Mr. Wyatt:

Receipt of your letter of January 27, 1995, regarding the
subject administrative enforcement action is hereby acknowledged.
By this letter you are informed that your offer in settlement of
this action by payment of a civil penalty of $10,000.00 is
unacceptable. In your aforementioned letter you set forth
fifteen bullets which identify your belief that your inadequate
offer in settlement is fair and reasonable. The following is our
response to those reasons:

1. Assuming that Catalina is liable, an appropriate discounted
penalty should be for one (1) count in light of all the
facts and circumstances.

All of the facts and circumstances are set forth in the
Complaint and Notice of Opportunity for Hearing (Complaint). We
proceed in settlement on the basis that our Complaint is valid .
unless and until persuaded to the contrary by Respondent. To
date we have seen nothing on the record in this matter which we
can consider as in any way diminishing the validity of our
Complaint. There is no basis either in law or fact for "an
appropriate discounted penalty." There is no basis in this
administrative enforcement action either in law or fact for a
penalty assessment based on just one count.

2. Catalina Yachts is a small family-owned corporation that
designs and builds moderately priced sailboats in Woodland
Hills, California. Catalina was not made aware of the
existence of the SARA § 313 program until the EPA site vigit
in November 1993.

The characterization of Respondent as "small" and "family-
owned" in no way biases Respondent so far as Complainant is
concerned. According to the information in our possession,
Respondent’s annual gross sales were approximately
$40,000,000.00.
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Robert D. Wyatt, Esquire
Catalina Yachts, Inc.
January 31, 1995

Page 3

5. The MSDSs for the resins that contained styrene had a
confusing and obscure reference to SARA § 313 that did not
fairly put a reasonable person on notice of reporting
requirements.

The nature of the MSDSs that is "confusing and obscure
reference to SARA § 313" which in the opinion of Respondent "did
not fairly put a reasonable person on notice" that there was an
obligation under EPCRA to submit a Form R is simply a matter of
Respondent’s opinion. Nevertheless, upon a shoWing by Respondent
such "confusing and obscure reference" may give rise to a further
adjustment of the proposed civil penalty in settlement. Again,
ignorance is no excuse and everyone is deemed to know the law.

6. Catalina attended several workshops on air emissions at the
South Coast Air Quality Management District and was not
informed about the SARA § 313 reporting requirements.

Respondent has made no showing that the South Coast Air
Quality Management District has any responsibility to inform
Respondent with respect to Respondent’s obligations under EPCRA.
Again, everyone is deemed to know the law.

7. Catalina fully cooperated with EPA durlng EPA’s site visit
in November 1993.

In this regard Respondent was only doing that which it was
legally obligated to do, that is cooperate with the EPCRA
Inspector. While such cooperation is expected, desired and
welcome, not a lot of credit can be given by way of penalty
reduction for good behavior. However, credit for cooperation is
implicit in the offer that was made during our last settlement
conference.

8. Catalina took timely action to prepare and file the relevant
Form R reports upon being advised by EPA of the program.

See my remarks under 7 above.

9. There has been no harm to public health or the environment
as a result of late filings.

It is a well known fact that EPCRA is a national
neighborhood watch program. The violation is not based on harm
in the physical sense but the deprivation of information relative
to the possibility of harm. EPCRA, like all of the Environmental
Statutes, is a strict liability statute. Strict liability being
an offshoot of the criminal law, there is no regquirement of a
showing of harm in order to find liability.



{ {

Robert D. Wyatt, Esquire
Catalina Yachts, Inc.
January 31, 1995

Page 5

discontinuance of acetone was purely a program call. This writer
would suggest that if Respondent discontinued the use of the
chemical (13 above) as opposed to substitution of some other
chemical not on the list of chemicals subject to EPCRA, the
substitution would, from our point of view, be more impressive.
The discontinuance Suggests that the use of the chemical in the
manufacture of Respondent’s product was unnecessary all along.
Whether discontinued or substituted, more information is needed.
Among other things, we would like to know when the substitution
effort took place, before or after the inspection.

15. Catalina suffered substantial financial losses between 1989
to 19983,

In support of any claim that Respondent lacks apility to
pay, we would like to have a certifiegd or signed copy of
Respondent’s Income Tax Return for the five years preceding the
date the Complaint was filed.

facts. At no time has this writer ever stated Oor represented to
You that he was "bound" by the Enforcement Response Policy. What
I have told you, and I repeat here, is that I will not deviate
from the requirements of the Enforcement Response Policy. There
is a distinct difference between what I have said and your claim
as to what I have said.

As for Judge Nissen’s predilections regarding the Region’s
views with respect to the Enforcement Response Policy, I have two
responses:

1) Judge Nissen’s remarks may foretell how Judge Nissen will
rule if the matter of the civil penalty comes before him, but
until such time, the Enforcement Response Policy is the Agency’s
guidance in the matter of penalty which Regional management

instructs that I shall follow;

2) Judge Nissen has no part in settlement discussions and to
the extent that his remarks are regarded as such are clearly
outside of the bounds of his authority.

In the penultimate paragraph of your letter you ask me to
refer you to someone in the Agency who can give you the relief
that you desire. ©Please be informed that until Regional
management informs this writer to the contrary, I will be the
Agency’s legal representative in this action. In the event there
is any change in the Region’s policy regarding civil penalty and
the Enforcement Response Policy, you will hear it from me just as
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September 12, 1994

Robert D. Wyatt, Esquire
Beveridge & Diamond

One Sansome Street, Suite 3400 i
San Francisco, CA 94104-4438

Re: Cataline Yachts, Inc.
Docket No. EPCRA-09-94-0015

Dear Mr. Wyatt:

Receipt of your letter of September 8, 1994, subject as above
and the accompanying proposed Joint Statement of Undisputed Facts
is hereby acknowledged. Your aforementioned declaration contains
many statements the basis for which is known only to your client.
Accordingly, we decline your invitation to join you in the
stipulation.

That your client is interested in reducing the civil penalty
assessed in this administrative enforcement action to a bare
minimum should come as no surprise to either of us. The only sound
manner in which the desired result can be achieved in my experience
is through the hearing process.

As you readily admit in your proposed statement, your client
failed to file the Form Rs as alleged in the complaint. So, why
should either of us labor that issue. The better approach in my
view is to stipulate to the fact that there are no material issues
of fact with respect to liability -and file a joint motion asking
the Presiding Administrative Law Judge to decide the amount of the
civil penalty based on submissions from each side.

I believe that the approach suggested above will severely
curtail the amount of time and expense either side will suffer in
disposing of this matter. Please let me have your concurrence by
return mail and if you so chose, your proposed stipulation with
respect to liability.

Assistanf{/Regional Counsel
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BEVERIDGE & DIAMOND
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Suite 3400 BEVERIDGE & DIAMOND, & €.
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@202)789-6000
(415) 397-0100

ROBERT O. WYATT 40TH FLOGR
DIRECT DIAL NUMBER TELECOPIER (a15) 397-4228 437 MADISON AVENUE
(415) 983=7701 NEW YORK, N.Y. |0022-7380

(212) 7025200

BEVERIDGE & DIAMOND
March 4, 1996 ONE BRIDSE PLAZA
FORT LEE, N. J. 07024-7502
(2on ses-aiez

VIA FACSIMILE/MATL

The Honorable Spencer T. Nissen
Administrative lLaw Judge

Office of Administrative Law Judges

United States Environmental Protection Agency
401 M Street, S.W., Room M3708B

Washington, D.C. 20460

Re: A Vv, Catali Yachts, Inec.
Docket No. EPCRA 09-94-0015

Dear Judge Nissen:

_ This letter will confirm the availability of my client for
hearing in the above~captioned matter on Tuesday, May 14, 1996.
I understand that the Court will be issuing an order confirming
the hearing date, as well as 3 schedule for submission of briefs
and related matters.

Very truly yours,

Robert D. Wyat

RDW:ha

cc: David M. Jones, Esq., EPA Region IX
1400,3433.08
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October 9, 1996

Robert D. Wyatt, Esquire
BEVERIDGE & DIAMOND

One Sansome Street, Suite 3400
San Francisco, CA 94104-4438

Re: Catalina Yachts, Inc.
Docket No. EPCRA-09-94-0015

Dear Mr. Wyatt:

You will recall that our letter of May 22, 1996, transmitted
our proposed Stipulation of Facts to be entered on the record in
the subject administrative enforcement action. Accompanying this
letter is our latest version of the proposed Stipulation of Facts
for your review.

In the enclosed Stipulation we have modified the earlier
version to emphasize that the Form Rs with which the action is
concerned cover the Woodland Hills facility. Fact number 32 has
been added to show that the Morgan Division of the subject
corporation is not involved in the subject administrative
enforcement action because our files show that they have
submitted their Form Rs in a timely manner.

As discussed during our recent telephone conversations, I
believe that a stipulation of the facts as we propose will go a
long way in disposing of this action before the hearing takes
place and will benefit both sides. I urge you to review the
enclosed document at your earliest opportunity and if you find
the proposed stipulation acceptable, execute same in the place
provided and return the executed document to me. Upon receipt I
will sign the document, file the original document with the
Regional Hearing Clerk and return a fully executed copy to you
for your files. ’

incerely yours,

David M. Jon

Assistant Rgdional Counsel

Enclosure



UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

REGION 9
In re: Docket No. EPCRA-09-94-0015
CATALINA YACHTS, INC., STIPULATION OF FACTS
Respondent.

The parties to this administrative enforcement action hereby
stipulate to the following facts:
1. The Respondent is Catalina Yachts, Inc., a designer and
builder of modestly priced boats.
2. Catalina Yachts, Inc. is a California corporation.
3. The Respondent is a person as defined by Section 329(7) of
EPCRA.
4. The Respondent is an owner or operator of a facility as
defined by Section 329(4) OF EPCRA which is located at 21200
Victory Boulevard, Woodland Hills, CA 91364 (hereinafter
"Facility").

5. The Faéility employs ten or more full-time employees as



defined by 40 C.F.R. § 372.3.

6. The Facility is classified in Standard Industrial
Classification 3732.

7. An authorized EPA representative inspected the Facility on or
about November 15, 1993.

8. The November 15, 1993, inspection of the Facility revealed
that in calendar year 1988 and 1989 Respondent otherwise used
acetone, CAS No. 67-64-1, in excess of 10,000 pounds.

9. Acetone is a toxic chemical, which, at the time of the
inspection was listed under 40 C.F.R. § 372.65.

10. Respondent failed to submit a Form R for calendar years 1988
and 1989 for acetone to the Administrator, U.S. Environmental
Protection Agency and to the State of California, by July 1 of
1989 and 1990.

11. The November 15, 1993, inspection of the Facility revealed
that in calendar year 1988 Respondent processed styrene, CAS No.
100-42-5, in excess of 50,000 pounds.

12. The November 15, 1993, inspection of the Facility revealed
that in calendar years 1989, 1990, 1991 and 1992, Respondent
processed styrene, CAS No. 100-42-5 in excess of 25,000 pounds.
13. Styrene is a toxic chemical listed under 40 C.F.R. § 372.65.
14. Respondent failed to submit a Form R for the Facility for‘
calendar years 1988, 1989, 1990, 1991 and 1992, for styrene to
the Administrator, U.S. Environmental Protection Agency and to
the State of California, by July 1 of 1989, 1990, 1991, 1992 and

1993.



15. The Order Gra;tiﬁg Motionwfd;ﬁAccelerated Decision as Tomw
Liability dated January 10, 1995, established that Respondent has
violated EPCRA as alleged in the Complaint and that the only
issue remaining for hearing is the amount of the civil penalty to
be assessed.

16. Respondent had annual sales of approximately $38 million at
the time that the Complaint was filed.

17. Respondent had more than fifty employees at the time that
the Complaint was filed.

18. The proposed civil penalty set forth in the Complaint was
calculated in accordance with the August 10, 1992, Enforcement
Response Policy for Section 313 and Section 6607 of the Pollution
Prevéntion Act (1990) (hereinafter "ERP").

19. 1In calculation of the civil penalty in this matter, EPA took
into account the nature, circumstances, extent and gravity of the
violation(s) and, with respect to the violator, ability to pay,
effect on ability to continue in business, history of prior such
violations, the degree of culpability and such other matters as
justice may require.

20. The purpose of the ERP is to ensure that the U.S.
Environmental Protection Agency takes appropriate enforcement
actions in a fair and consistent manner as well as to ensure thaﬁ
the enforcement response is appropriate for the violation.

21. 1In calendar years 1988 and 1989, Respondent used more than
ten times the 10,000 pound threshold for otherwise use of

acetone.



22. Respondent submitted the Form Rs for the Facility for
calendar years 1988 and 1989, for acetone greater than one year
after July 1, 1989 and July 1, 1990, respectively. |

23. In calendar year 1988, ﬁespondent processed more than ten
times the 50,000 pound threshold for styrene.

24. In .calendar year 1989, 1990, 1991 and 1992, Respondent
processed more than ten times the 25,000 pound threshold for
styrene at the Facility.

25. Respondent submitted the Form R for the Facility for
calendar year 1989, for styrene greater than one year after July
1, 1990.

26. Respondent submitted the Form R for the Facility for
calendar year 1990, for styrene greater than one year after July
1, 1991;

27. Respondent submitted the Form R for the Facility for
calendar year 1991, for styrene greater than one yvear after July
1, 1992.

28. Respondent submitted the Form R for the Facility for
calendar year 1992, for styrene greater than one yvear after July
1, 1993. |

29. Respondent is currently in compliance with EPCRA.

30. Respondent submitted the appropriate forms for the Facility
for acetone to the State of California for 1988, 1989 and for
styrene for 1988, 1989, 1990, 1991 and 1992.

31. Respondent does not have a history of past violations of

EPCRA either at the Facility.



32. Réspondenﬁ’s Morgan Division loc;ted at 7260 Bryvan Dairy
Road, Largo, Florida 34747-1504 is not involved in this
administrative enforcement action because Complainant’s records
show that Form Rs were submitted for acetone and styrene as
required by law.

33. Region 9 has conducted outreach workshops under EPCRA.
Notice of the workshops is mailed to companies that may be
required to report under EPCRA. Respondent was on the mailing
list for these mailings at least in 1987 and 1993.

34. Information contained in the toxic chemical rélease
inventory is used by both EPA and local communities for purposes
of emergency planning and pollution prevention planning.

35. Acetone was delisted‘by the Final Rule published at 60 Fed.
Reg. 31643, effective June 16, 1995.

Dated: October 9, 1996.

U. S. Environmental Protection Agency,
Region 9

By:

Catalina Yachts, Inc.

By:

Robert D. Wyatt, Esquire
Beveridge & Diamond



CERTIFICATE OF SERVICE

I hereby certify that the original copy of the foregoing
Stipulation of Facts was filed with the Regional Hearing Clerk,
Region 9 and that a copy was sent by First Class Mail to:

and to:

[0-10-9(

Date

_Spencer T. Nissen

Administrative Law Judge

Office of Administrative Law Judges

United States Environmental Protection Agency
401 M Street, Room 3706 (1900)

Washington, D. C. 20460

Robert D. Wyatt, Esquire

Eileen M. Nottoli, Esquire
BEVERIDGE & DIAMOND

One Sansome Street, Suite 3400
San Francisco, California 94105

Off1 e of Regiphal Counsel
U. S Environmé&ntal Protection
Agency, Region 9




2 M UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 M 8 REGION IX
g% a‘f 75 Hawthorne Street

L PR San Francisco, CA 94105

November 14, 1996

FAX (415) 397-4238

Robert D. Wyatt, Esquire
BEVERIDGE & DIAMOND

One Sansome Street, Suite 3400
San Francisco, CA 94104-4438

Re: Catalina Yachts, Inc.
Docket No. EPCRA-09-94-0015

Dear Mr. Wyatt:

This letter is a response to your voice mail message that I
received yesterday in the afternoon. To the three questions that
you asked, I have the following responses:

1. The Certified Statement is dated June 28, 1996, why the
delay in filing the document?

There are two reasons for not filing the document earlier.
One, is the hope that the case would settle and filing of
additional documentary evidence would in that event, be
unnecessary. The second reason is more obvious--the hearing is
set to begin January 28, 1997, I will be on annual leave much of
the month of December, returning in early January. I would
consider it unprofessional and inappropriate to wait until I’'m
ready to step through the courthouse door to amend the prehearing
exchange. Most ALJs in my experience want these modifications as
soon as possible. Some of the ALJs, and I don’t know where Judge
Nissen stands in this regard, will not permit amendment of the
prehearing exchange to add documents after the hearing commences.

2. Relevance of the document to be filed?

This document is to show that Respondent’s Florida operation
has at all times complied with the Section 313 (a) of EPCRA.

3. Would Complainant object to Respondent amending its



Robert D. Wyatt, Esquire
BEVERIDGE & DIAMOND

Re: Catalina Yachts, Inc.
November 14, 1996

Page 2

prehearing exchange?

Complainant has no objection to Respondent amending its
prehearing exchange and would urge Respondent to do so as soon as
possible. In amending your prehearing exchange you should be
prepared to respond to the same questions that you’ve raised.

I hope the responses to your interrogatories above, will
permit you to respond to our November 6, message that you have no
objection to the motion to amend our prehearing exchange. 1If you
have any questions regarding this letter or the Catalina
enforcement action, please feel free to contact me at your
convenience.

Sipcerely y

David M. Jo

Assistant gional Counsel
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January 8, 1997

Hon. Spencer T. Nissen

Office of Administrative Law Judges
Environmental Protection Agency

401 M Street, S.W.

Washington, D.C. 20460

RE: CATALINA YACHTS
DOCKET # EPCRA-09-94-0015

-

Dear Judge Nissen:

I am writing to inform you of the room assignment for the
hearing you have scheduled in the above-named action. This
courtroom is provided by the U. S. District Court.

The assignment is:
4 L
ROOM: Courtroom #17, 1¢%h Floor
DATES: January 28 & 29
LOCATION: U.S. District Court
450 Golden Gate Avenue
San Francisco, CA 94102

Access to the court will be provided by building security. For
facility questions during the hearing you may contact Sharon Moss,
Director of Court Services, of the U.S. District. The phone number
for Ms. Moss is (415) 522-2057.

A court reporter from the Hill Reporting Service has been
scheduled to prepare the transcript. Contact: Kay Hill. Phone:
(415) 661-3344.

If I may be of further assistance, please contact me at
(415)-744-1389.

Sincerely,

<:%$nw£&7ff-’am7
+4e~s/Steven Armsey
/ Regional Hearing Clerk

cc: D. Jones
R. Wyatt



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matter of )
)

Catalina Yachts, Inc., ) Docket No. EPCRA-09-94-0015
) .
)

A Respondent

NOTICE OF HEARING

Notice is given that a hearing on the captioned proceeding
under Section 325 of the Emergency Planning and Community Right-To-
Know Act of 1986, 42 U.S.C. § 11045 (Supp. IV 1986), will be held
in San Francisco, California, commencing at 9:30 a.m. on Tuesday,
January 28, 1997. | |

A pre-hearing conference will immediateiy precede the hearing
at the same time and place.

The Regional Hearing Clerk is directed to make arrangements
for reporting services and for a suitable hearing room and to
inform the parties and the undersigned of its location.

Dated this /4%' day of September 1996.

T Yhasen

Spenc T. Nissen
Administrative Law Judge



] CERTIFICATE OF SERVICE

This 1is to certify that the original of this NOTICE OF
HEARING, dated September 4, 1996, in re: Catalina Yachts, Inc.,
Dkt. No. EPCRA-09-94-0015, was mailed to the Regional Hearing
Clerk, Reg. IX, and a copy was mailed to Respondentéand Complainant

(see list of addressees).

(ALetoy> B (Pdwndon

Helen F. Handon
Legal Staff Assistant

DATE: September 4, 1996

ADDRESSEES :

Robert D. Wyatt, Esq.
Eileen M. Nottoli, Esq.
Beveridge & Diamond

One  Sansome Street, Suite 3400
San Francisco, CA 94104

David M. Jones, Esq.
Assistant Regional Counsel
Office of Regional Counsel
U.S. EPA, Reg. IX

75 Hawthorne Street

San Francisco, CA 94105

Mr. Steven Armsey
Regional Hearing Clerk
U.S. EPA, Region IX

75 Hawthorne Street

San Francisco, CA 94105



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matter of )
)

Catalina Yachts, Inc., ) Docket No. EPCRA-09-94-0015
)
)

Réspondent

NOTICE OF CANCELIATION OF HEARING

Counsel for Complainant having by motion, dated June 5, 1996,
requested leave to continue the hearing on the captioned matter due
to unavailability of Complainant’s main witness, the hearing
scheduled for July 23, 1996, is canceled. The hearing will be

rescheduled at a later date.

/ g day of June 1996.

e

Spencér T. Nissen
Admlnlstratlve Law Judge

Dated this




CERTIFICATE OF SERVICE

This 1is to certify that the original of this NOTICE OF
CANCELLATION OF -HEARING, dated June 18, 1996, in re: Cataiina
Yachts, Inc., Dkt. No. EPCRA-09-94-0015, was mailed to the Regional
Hearing Clerk, Reg. IX, and a copy was mailed to Respondent and

Complainant (see list of addressees).

ek B 2L Lo,

Helen F. Handon
Legal Staff Assistant

DATE: June 18, 1996

ADDRESSEES:

Robert D. Wyatt, Esq.

Eileen M. Nottoli, Esgqg.
Beveridge & Diamond

One Sansome Street, Suite 3400
San Francisco, CA 94104

.David M. Jones, Esq.
Assistant Regional Counsel
Office of Regional Counsel
U.S. EPA, Reg. IX

75 Hawthorne Street

San Francisco, CA 94105

Mr. Steven Armsey
Regional Hearing Clerk
U.S. EPA, Region IX

75 Hawthorne Street

San Francisco, CA 94105
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2a¢ ppote® REGION IX

75 Hawthorne Street
San Francisco, Ca. 94105

May 6, 1996
Honorable Spencer T. Nissen
Environmental Protection Agency
401 M Street, S.W.
Washington, D.C. 20460

RE: CATALINA YACHTS, INC.
DOCKET # EPCRA-09-94-0015

Dear Judge Nissen:

I am writing to inform you of the room assignment for the
hearing recently re-scheduled in the above named case.

The assignment is:

ROOM: Courtroom #1

DATE: July 23-24, 1996

LOCATION: U.S. BANKRUPTCY COURT
235 Pine Street (24th Floor)
San Francisco, CA 94104

This courtroom is provided by the Bankruptcy Court. The
courtroom is located on the 24th floor, but in order to gain access
to the room, please proceed first to the security office on the
19th floor. For questions regarding the facility, you may contact
the court clerk, Valerie Knorr, at (415)-705-3126.

A court reporter will be scheduled to produce the hearing
transcript. I will provide you the name and address of the
reporting service shortly.

For any further assistance, please call me at (415)-744-1389

Sincerely,

Steven Armsey
Regional Hearin Tk

cc:D.Jones
E.Nottoli

Printed on Recycled Paper




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matter of )
)

catalina Yachts, Inc., ) Docket No. EPCRA-09-94-0015
)
)

Respondent

NOTICE OF RESCHEDULED HEARING

The hearing on the captioned proceeding under Section 325 of
the Emergency Planning’and Community Right-To-Know Act of 1986, 42
U.S.C. § 11045 (Supp. IV 1986), will commence at 9:30 a.m. in San
Francisco, California, on Tuesday, July 23, 1996,* in lieu of
Tuesday, May 14, 1996, as previously scheduled. a

Other instructions in the notice, dated February 28, 1996, are
not changed. .

:Z\‘S/”Z:ZZZ;,//’

Dated this day of April 1996.

Spe T. Nissen ,
Administrative Law Judge

* It is anticipated that the hearing will require two days.



CERTIFICATE OF SERVICE
This is to certifyy that the original of this NOTICE OF

HEARING, dated April 25, 1996, in re: Catalina Yachts, Inc., Dkt.

No. EPCRA-09-94-0015, was mailed to the Regional Hearing Clerk,

Reg. IX, and a copy was mailed to Respondent and Complainant (see

Helen F. Handon
Legal Staff Assistant

list of addressees).

DATE: April 25, 1996

ADDRESSEES:

Robert D. Wyatt, Esqg. -
Eileen M. Nottoli, Esgqg.
Beveridge & Diamond

One Sansome Street, Suite 3400
San Francisco, CA 94104
David M. Jones, Esqg.
Assistant Regional Counsel
Office of Regional Counsel
U.S. EPA, Reg. IX

75 Hawthorne Street

San Francisco, CA 94105

Mr. Steven Armsey
Regional Hearing Clerk
U.S. EPA, Region IX

75 Hawthorne Street

San Francisco, CA 94105



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR
In the Matter of

Catalina Yachts, Inc., Docket No. EPCRA-09-94-0015

Respondent

ORDER RESCINDING DISCOVERY ORDER

Under date of February 29, 1996, Complainant filed a
‘motion for discovery requesting fhat Catalina be directed to
provide copies of its income tax returné for the most recent five-
year.period. The information was assertedly sought for the purpose
of assisting Complainant to meet its burden of proof as to the

appropriateness of the penalty in accordance with In re: New

Waterbury, Itd., TSCA Appeal No. 93-2 (EAB, October 20, 1994).
Under Rule 22.16(b) of the Consolidated ﬁules of Practice (40 CFR
Part 22), a pérty's response to a motion is to be filed within ten
days of service of the motion. Rule 22.07(c) provides, however,
that where service is by mail, five days shall be added to the time
allowed for serving a responsive pleading. Catalina’s response to
the motion was therefore due to be filed [with the Regional Hearing
Clerk] on or before March -15, 1996.

On March 15, 1996, I issued an order directing Catalina
to provide Complainant copies of its income tax returns for the
most recent five-year period on or before April 12, 1996. On
March 19, 1996, my offidé received a copy of Catalina’s memorandum,

dated March 15, 1996, in opposition to the motion. Information
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from the Regional Hearing élerk's office reveals that the
memorandum was filed on the day it was dated. Therefore, the
- opposition was timely and the order granting Complainant’s motion
should not have been issued without considering Catalina’s
objections. For the reasons set forth bélow, the“order directing

Catalina to produce its income tax returns will be rescinded.

DISCUSSTION

Bvaay of background, Catalina asserts that Complainant
has previously been supplied a sworn declaration from its
accountant detailing Catalina’s financial status for the relevant
years. Moreover, Catalina points out that Complainant has obtained
a Dun & Bradstreet report which reflects Catalina’s financial
condition.V Accordingly, Catalina argues that the motion should
be denied as burdensome and duplicative. in accordance with Rule
22.24 (40 CFR Part 22), the burden of proving that a proposed
penalty is "appropriate" is on Complainant. This includes a prima

facie showing of respondent’s financial status from which it - can be

YV A Dun & Bradstreet report, dated January 31, 1995, is
proposed exhibit 5 in Complainant’s prehearing exchange. The
report indicates, inter alia, that Catalina has estimated sales of
over $38 million and 410 employees.
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inferred that "abiliﬁy to pay" should not affect the proposed
penalty.¥

Next, Catalina argues that In re New Waterbury, supra,
cited by Complainant, is inapposite, because it does not address
aileged violations of EPCRA, because EPCRA § 325(c), the penalty
provision applicable here, does not require considerétion of
"ability to pay", and lastly, because catalina has not asserted
"ability to pay" as a defense to the proposed penalty. Rather,
Catalina says that it has submitted evidence of its financial
condition as one of séveral allegedly compelling factors afguing
for no penalty or a ae minimus penalty. The fact that New
Waterbury involved the Toxic Substances Control Act rather than
EPCRA is not controlling, because the principles of tha£ case are
for application whenever the relevant 'statute requires
consideration of ability to pay in determining a penalty. In this
regard, while Catalina is correct that EPCRA § 325(c) does not

expressly incorporate the factors to be considered in determining

# New Waterbury, supra (slip opinion at 15). Although EPCRA
§ 325(c) (42 U.s.C. § 11045(c)), the applicable penalty provision
for the violation of EPCRA § 313 at issue here, does not expressly
incorporate the factors specified in EPCRA § 325(b) (1) (C), which
are to be considered in determining Class I penalties, or EPCRA §
325(b((2), which incorporates the penalty provision from section 16
of the Toxic Substances Control Act for determining Class II
penalties, the Agency has quite reasonably taken the position that
these factors were intended to be applied for violations of § 313.
See the Enforcement Response Policy (ERP) for Section 313 of EPCRA
(December 2, 1988) and the ERP for EPCRA § 313 and Section 6607 of
the Pollution Prevention Act (August 10, 1992). "Ability to pay"
and "affect [of the penalty]" on Catalina’s "ability to continue to
do business", which are sometimes treated as one factor, must,
therefore, be considered in assessing any penalty herein.
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a penalty provided by EPCRA §§ 325(b) (1) (C) or (b)(2),/the Agency’s
conclusion that Congress intended the same factors to be applied in
assessing penalties for violations of EPCRA § 313 is considered to
be reasonable.¥

More telling is Catalina’s assertion that it is not
raising ability to pay as a defense to the proposed penalty.
Although this may not eliminate Complainant’s duty té consider such
factor, 1if the statute, as we have vseen, is interpreted as
requiring such consideration, it reduces to the vanishing point the
likelihood that Catalina can contest the proposed penalty upon the
ground that insufficient consideration was given to its financial
condition. There is no doubt that as an objection to a proposed

penalty "ability to pay" may be waived. See, e.g., New Waterbury,

supra (slip opinion at 12-16). Inasmuch as the only reasonable
interpretation of Catalina’s assertion is that it is a waiver of
"ability to pay/inability to pay" as a defense to the penalty
sought by Complainant, the ordef directing Catalina to provide
Complainant with copies of its income tax returns for the most

'

recent five-year period will be rescinded.

¥ supra note 2. Acceptance of Catalina’s argument that ability
to pay is not for consideration in determining the penalty would
also seemingly mean that it is inappropriate to consider "other
factors as justice may require." Upon reflection, Catalina may
wish to reconsider this position. See In re Spang & Company, EPCRA
Appeal Nos. 94-3 & 94-4 (EAB, October 20, 1995). '
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ORDER

The order directing Catalina to provide Complainant with
copies of its income tax returns for the most recent five~-year

period is rescinded.

Dated this Z/‘igz:j’* day of April 1996

T. Nissen
Administrative Law Judge



CERTIFICATE OF SERVICE
This is to certify that the original of this ORDER RESCINDING
DISCOVERY ORDER, dated April 1, 1996, in re: Catalina Yachts,

Inc., Dkt. No. EPCRA-09-94-0015, was mailed to the Regional Hearing

Clerk, Reg. IX, and a copy was mailed to Respondent and Complainant

(see list of addressees).

(el 3, Pt

Helen F. Handon
Legal Staff Assistant

DATE: April 1, 1996

ADDRESSEES:

Robert D. Wyatt, Esq. COPY ALSO FAXED
Eileen M. Nottoli, Esq.

Beveridge & Diamond

One Sansome Street, Suite 3400

San Francisco, CA 94104

David M. Jones, Esq. COPY ALSO FAXED
Assistant Regional Counsel

Office of Regional Counsel

U.S. EPA, Reg. IX

75 Hawthorne Street

San Francisco, CA 94105

Mr. Steven Armsey
Regional Hearing Clerk
U.S. EPA, Region IX

75 Hawthorne Street

San Francisco,  CA 94105



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matter of )
) } | V
Catalina Yachts, Inc., ) Docket No. EPCRA-09-94-0015
)
Respondent )
ORDER

Counsel for Complainant having by motion, dated February 29,
1996, requested certain financial documents from Respohdent which
will assist Complainant in meeting its burden of proof with respect
to the appropriateness of the civil penalty, and good cause having
been shown, Respondent shall provide Complainant with copies of its
federal income tax returns for the most recent fiVe—year period on
or before April 12, 1996. \ ‘

—— N -
)

Dated this day of March 1996.

Administrative Law Judge .



CERTIFICATE OF SERVICE

This is to certify that the original of this ORDER, dated
March 15, 1996, in re: (Catalina Yachts, Inc., Dkt. No. EPCRA-09-
94-0015, was mailed to the Regiona; Hearing Clerk, Reg. IX, and a
copy was mailed to Respondent and Compléinant (sge list of

addressees) .

Helen F. Handon
Legal Staff Assistant

DATE: March 15, 1996

ADDRESSEES:

Robert D. Wyatt, Esq.

Eileen M. Nottoli, Esq.
Beveridge & Diamond

One Sansome Street, Suite 3400
San Francisco, CA 94104

David M. Jones, Esq.

Assistant Regional Counsel

Office of Regional Counsel

U.S. EPA, Reg. IX

75 Hawthorne Street

San Francisco, CA 94105 4

Mr. Steven Armsey
Regional Hearing Clerk
U.S. EPA, Region IX

75 Hawthorne Street

San Francisco, CA 94105



)
o ‘ ‘
g % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
%«,’) c‘,\\og REGION IX
“proT 75 Hawthorne Street

San Francisco, CA 94105-3901

March 12, 1996
Honorable Spencer T. Nissen
‘Environmental Protection Agency
401 M Street, S.W.
Washington, D.C. 20460

RE: CATALINA YACHTS, INC.
DOCKET # EPCRA-09-94-0015

Dear Judge Nissen:

I am writing to inform you of the room assignment for the
hearing you have scheduled in the above named case.

The assignment is:

ROOM: Courtroom #1

DATE: May 14, 1996

LOCATION: U.S. BANKRUPTCY COURT
235 Pine Street (24th Floor)
San Francisco, CA 94104

This courtroom is provided by the Bankruptcy Court. The
courtroom is located on the 24th floor, but in order to gain access
to the room, please proceed first to the security office on the
19th floor. For questions regarding the facility, you may contact
the court clerk, Valerie Knorr, at (415) -705-3126.

A court reporter will be scheduled to produce the hearing
transcript. I will provide you the name and address of the
reporting service shortly.

For any further assistance, please call me at (415)-744-1389
Sincerely,

Steven Armsey
Regional Hearin rk

cc:D.Jones
E. Nottoli



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matter of )
)

Catalina Yachts, Inc., ) Docket Nos. EPCRA-09-94-0015
)
)

Respondent

NOTICE OF HEARING

Notice is given that a hearing on the captioned proceeding
under Section 325 of the Emergency Planning and Community Right-To-
Know Act of 1986, 42 U.S.C. § 11045 (Supp. IV 1986), will be held
in San Francisco, California, commencing at 9:30 a.m. on Tuesday,
May 14, 1996.

A pre-hearing conference will immediately precede the hearing
at the same time and place.

The Regional Hearing Clerk is directed to make arrangements
for reporting services and for a suitable hearing room and to
inform the parties and the undersigned of its location.

b
2,{

day of February 1996.

Dated this

Spencer T. Nissen
Administrative Law Judge




CERTIFICATE OF SERVICE

This 1is to certify that the original of this NOTICE OF
HEARING, dated February 28, 1986, in re: Catalina Yachts, Inc.,
Dkt. No. EPCRA-09-94-0015, was mailed to the Regional Hearing
Clerk, Reg. IX, and a copy was mailed to Respondent and Complainant

(see list of addressees).

Adsloyo D, Aber i

Helen F. Handon
Legal Staff Assistant

DATE: February 28, 1996

ADDRESSEES :

Robert D. Wyatt, Esqg.

Eileen M. Nottoli, Esq.
Beveridge & Diamond

One Sansome Street, Suite 3400
San Francisco, CA 84104

David M. Jones, Esq.
Assistant Regional Counsel
Office of Regional Counsel
U.S. EPA, Reg. IX

75 Hawthorne Street

San Francisco, CA 94105

Mr. Steven Armsey
Regional Hearing Clerk
U.S. EPA, Region IX

75 Hawthorne Street

San Francisco, CA 94105



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matter of )
)

Catalina Yachts, Inc., ) Docket No. EPCRA-09-94-0015
)
)

Respondent

ORDER GRANTING MOTION FOR ACCELERATED
DECTISTON AS TO LIABILITY AND
DENYING MOTION TO STRIKE

The complaint in this proceeding under Section 325 of the
Emergency Planning and Community Right-To-Know Act (42 U.S.C. §
11045) (EPCRA), issued on June 17, 1994, charged Respondent,
Catalina Yachts, Inc., with failing to file Toxic Chemical Release
Inventory Reporting Forms (Form Rs) for acetone for the years 1988
and 1989 and for styrene for the years 1988-1992. For these
alleged violations, it was proposed to assess Catalina the maximum
penalty permitted by the Act, $25,000 per violation, for a total of
$175,000.

Catalina answered, admitting that it was the owner or operator
of a facility as defined in EPCRA § 329, which is in SIC Code 3732,
and that it employed more than ten "full-time employees." cCatalina
asserted, however, that it was reviewing its records and unable, at
the present time, to respond to the failures to file Toxic Chemical
Inventory Reporting Forms as alleged in the complaint. Catalina

denied the alleged violations, requested a hearing to contest the
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violations alleged in the complaint and the penalties proposed
therefor.

On October 4, 1994, Complainant filed a motion for an
accelerated decision as to liability, alleging that there was no
genuine issue as to material fact and that Complainant was entitled
to judgment as a matter of law. Complainant argued that Catalina’s
answer does not clearly and directly deny any [material] factual
allegation of the complaint as required by Rule 22.15(b) of the
Consolidated Rules of Practice (40 CFR Part 22) and, therefore,
constituted an admission thereof in accordance with Rule 22.15(d).

Catalina responded to the motion under date of October 19,
1994. Catalina admitted that it did not file "Form R" reports for
its use of acetone in the years 1988 and 1989 and for its use of
styrene in the years 1988-1992. Catalina alleged, however, certain
mitigating circumstances, including that it had filed numerous
reports with government agencies on its use of resins containing
styrene and acetone as well as on its emissions. Additionally,
Catalina alleged that it had discontinued the use of acetone, that
its sales had declined from approximately $53 million to $29
million between 1988 and 1992, that it had suffered substantial
operating losses each year from 1989 to 1993, that it was unaware
of its EPCRA reporting obligations until the EPA inspection, that
it had cooperated fully with the inspector and promptly filed Form
R reports after actual notice of the applicability of the reporting

program.
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Finally, Catalina alleged that during settlement negotiations,
it was informed by EPA representatives that they were required to
strictly adhere to the Enforcement Response Policy (ERP) for
Section 313 of EPCRA (1992) and that beyond a 30 percent (downward)
adjustment, EPA staff had no discretion to further adjust the
penalty. Catalina points out that to treat the ERP as binding
makes it a "legislative rule," which, not having been promulgated
in accordance with the Administrative Procedure Act, is invalid.
Catalina requested that the ALJ either dismiss this action,
determine liability without awarding any civil penalty, or schedule
a hearing as soon as possible to determine an appropriate penalty
based on all the evidence.

On November 10, 1994, Complainant filed a motion to strike
that portion of Catalina’s opposition to its motion for accelerated
decision which referred to communications between the parties at a
settlement conference, contending (1) that statements made during
the course of settlement discussions are not admissible under
Federal Evidence Rule 403;Y and (2) that the ERP is not a
legislative rule, because Complainant was willing to adjust the
penalty by 30 percent. Catalina has opposed the motion to strike,
asserting that its opposition to Complainant’s motion for an
accelerated decision was not a pleading within the meaning of FRCP

Rule 12(f) and, thus a motion to strike is not appropriate, and,

i Consolidated Rule 22.22 provides ". . . that evidence
relating to settlement which would be excluded under Rule 403 of
the Federal Rules of Evidence is not admissible."
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that, in any event, Federal Evidence Rule 403 does not require the
exclusion of evidence "otherwise discoverable" merely because it
was presented in the course of settlement negotiations. Catalina
argues that, because the evidence at issue is offered to prove that
Complainant treats the ERP as binding, rather than to prove
invalidity of the claim or the amount thereof, the evidence is
within the mentioned exception and that the motion to strike should

be denied.

DI SCUSSTION

Catalina having conceded that it failed to file "Form Rs" as
alleged in the complaint, Complainant’s motion for an accelerated
decision as to liability will be granted.

The motion to strike in part Catalina’s opposition to
Complainant’s motion for an accelerated decision will be denied.?
There can be no doubt that, if, in fact, Complainant treats the ERP
as binding, the ERP would be a "legislative rule" and invalid,
because it was not promulgated in accordance with the APA.¥
Complainant’s argument that the ERP is not a legislative rule,

because Complainant was willing to consider an adjustment in the

2/ consolidated Rule 22.16 concerning motions does not limit
the subject matter of motions in any manner and the fact that FRCP
Rule 12(f) confines "motions to strike" to pleadings is not
controlling.

3/ gee United States Telephone Ass’n v. FCC, 28 F.3d 1232
(D.C. Cir. 1994). See also Pacific Refining Company, EPCRA Appeal
No. 94-1 (EAB, December 6, 1994) (dissenting opinion, McCallum, J).
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proposed penalty of 30 percent, is wide of the mark because the
adjustment is well within the contemplation of the ERP.¥
Therefore, consideration of such an adjustment does not refute
Catalina’s contention that the ERP is a legislative rule.? While
there is nothing to preclude Complainant from taking patently
illegal positions during settlement discussions, such tactics make
a mockery of "good faith" negotiation.

Although statement’s of Complainant’s representatives during
settlement discussions are not admissible, statements with respect
to the binding nature of the ERP may be "otherwise discoverable"
within the meaning of Federal Evidence Rule 408.¢ It is
unnecessary to decide at this time, however, whether such
statements are otherwise discoverable, because no motion for
discovery is before me. The fact that the exception exists and may
be applicable is considered a sufficient reason for denying the

motion to strike.

& For example, the ERP under "attitude" authorizes an

adjustment of up to 15 percent each for "cooperation" and
"compliance™ (Id. 18). Moreover, acetone has recently been
proposed for delisting (59 Fed. Reg. 49888, September 30, 1994).
If the proposal were finalized during the pendency of this action,
Catalina would be entitled to a 25 percent downward adjustment in
the proposed penalty for the acetone violations under the ERP.

2/ The ERP is not, of course, binding on the ALJ (Consolidated
Rule 22.27(b)).

¢  SgSee, e.g., Morse/Diesel, Inc. V. Fidelity and Deposit
Company of Maryland, 122 F.R.D. 447 (S.D.N.Y. 1988) (requirement
for a particularized showing that information sought, claimed to be
protected by Federal Evidence Rule 408, will lead to discovery of
other admissible evidence).



Complainant’s motion for an accelerated decision as to
liability is granted.

Complainant’s motion to strike is denied.

The amount of the penalty remains at issue and will be decided
after a hearing, if a hearing is necessary.

Absent a settlement of this matter, the parties will, on or
before March 10, 1995, furnish to the other party, the
Regional Hearing Clerk, and the undersigned lists of proposed
witnesses, summaries of their expected testimony and a copy of
each document or exhibit proposed to be offered in evidence.
After receipt of the parties’ submittals in accordance with
this order, I will be in telephonic contact with counsel for
the purpose of establishing a location and a mutually
agreeable date for the hearing.

1) T

Dated this day of January 1995.

-

_Spenefh T. Nissen

Administrative Law Judge



CERTIFICATE QOF SERVICE

This is to certify that the original of this ORDER GRANTING
MOTION FOR ACCELERATED DECISION AS TO LIABILITY AND DENYING MOTION

TO STRIKE, dated January 10, 1995, in re: Catalina Yachts, Inc.,

Dkt. No. EPCRA-09-94-0015, was mailed to the Regional Hearing
Clerk, Reg. IX, and a copy was mailed to Respondent and Complainant

(see list of addressees).
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Helen F. Handon
Legal Staff Assistant

DATE: January 10, 1995

ADDRESSEES:

Robert D. Wyatt, Esqg.

Eileen M. Nottoli, Esqg.
Beveridge & Diamond

One Sansome Street, Suite 3400
San Francisco, CA 94104

David M. Jones, Esq.
Assistant Regional Counsel
Office of Regional Counsel
U.S. EPA, Reg. IX

75 Hawthorne Street

San Francisco, CA 94105

Mr. Steven Armsey
Regional Hearing Clerk
U.S. EPA, Region IX

75 Hawthorne Street

San Francisco, CA 94105



UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matter of )
)

Catalina Yachts, Inc., ) Docket No. EPCRA-09-94-0015
: )
)

Respondent

ORDER OF DESTGNATTION

Administrative Law Judge Spencer T. Nissen, Envirormental Protection
Agency, Washington, D. C., is hereby designated as the Administrative lLaw
Judge to preside in this proceeding under Section 325 of the Emergency
Planning and Community Right-To-Know Act of 1986, 42 U.S.C. Section 11045
(Supp. IV 1986), pursuant to Section 22.21(a) of the Consolidated Rules of
Practice Governing the Administrative Assessment of Civil Penalties and

the Revocation or Suspension of Permits (40 CFR 22.21(a)).

A A7

Jon G. Lotis
Acting Chlef Administrative Law Judge

Dated:  July 22, 1994

Washington, D. C.




CERTTFTCATTON

I hereby certify that the original of this Order of Designation was
mailed to the Regional Hearing Clerk, U. S. EFA, Region IX, and a copy
was sent to Respordent and Camplainant in this proceeding.

Office of Administrative Law Judges
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L PROT 75 Hawthorne Street

San Francisco, CA 94105-3901

July 15, 1994

Honorable Jon G. Lotis

Acting Chief Administrative Law Judge
Environmental Protection Agency

401 M Street, S.W.

Washington, D.C. 20460

RE: CATALINA YACHTS
DOCKET NUMBER EPCRA~09-94-0015

Dear Judge Frazier:

Pursuant to Section 22.21(a) of the Consolidated Rules
of practice (40 C.F.R. Part 22), the above captioned matter is
hereby referred to you for assignment of an Administrative Law
Judge. In accordance therewith, a copy of EPA’s Complaint, and a
copy of Respondent’s Answer, are enclosed.

Respondent is represented by:
Robert D. Wyatt, Esq.
BEVERIDGE & DIAMOND
One Sansome Street, Suite 3400
San Francisco, CA 94104
Complainant is represented by:
David M. Jones, Esq.
US EPA, Region 9
Office of Regional Counsel

75 Hawthorne Street
San Francisco, CA 94105

Very truly yours,

Damelle L. Car
C;%7/§teven Armsey

egional Hearing Clerk

cc> D. Jones
R. Wyatt

Printed on Recycled Paper



